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Citation and
commencement.

Interpretation.

PART |
General Provisions

1. The title of these regulations is the Public Precnent
Regulations, 2010.

2. For the purposes of these regulations -

"affiliated undertaking"” means any undertaking owdrich an
undertaking awarded a works concession may exerdisectly or
indirectly, a dominant influence or which may exeeca dominant
influence over the concessionaire or which, in camnmvith the
concessionaire, is subject to the dominant inflieen€ another
undertaking by virtue of ownership, financial parpation or the
rules which govern it. A dominant influence on tpart of an
undertaking shall be presumed when, directly oriiadtly in
relation to another undertaking, it:

(a) holds the major part of the undertaking’s subsadib
capital, or

(b) controls the majority of the votes attaching tasds
issued by the undertakings, or

(c) can appoint more than half of the members of the
undertaking’s administrative, managerial or
supervisory body;

"body governed by public law" means any body:

(a) established for the specific purpose of meetingdse
in the general interest, not having an industrial o
commercial character; and

(b) having legal personality; and

(c) financed, for the most part, by the State, or oegi or
local authorities, or other bodies governed by publ
law; or subject to management supervision by those
bodies, or having an administrative, managerial or
supervisory board, more than half of whose members
are appointed by the State, regional or local atities
or by other bodies governed by public law;

"call for tenders" means a contest for the awafré public
contract made pursuant to a formal notice or annBtice;

"candidate" means an economic operator who hagtstoan
invitation to take part in a restricted or negogidtprocedure or a
competitive dialogue;

""candidate concerned'" means a candidate who bayet
received information from a contracting authoritgcait the
rejection of his application before the notificatiof the contract
award decision to the tenderer concerned;

"central purchasing body" means the Departmentafit@cts;

"central government authorities” means the authasitisted in
Schedule 4;

"the Commission" means the Commission of the Ppeen
Union;
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"common procurement vocabulary” or "CPV" designaties
reference nomenclature applicable to public congralm the event
of varying interpretations owing to possible difé@ces between
CPV and NACE nomenclatures or between CPV and CPC
(provisional version) nomenclatures, the NACE oetGPC
nomenclature respectively shall take precedence;

"competitive dialogue" means a procedure in whiatya
economic operator may request to participate anénabhy the
contracting authority conducts a dialogue with gendidates
admitted to that procedure, with the aim of devéaigpone or more
suitable alternatives capable of meeting its regmients, and on
the basis of which the candidates chosen are idwtbetender. For
the purpose of recourse to the procedure, a puddittract is
considered to be "particularly complex" where thmtracting
authorities are not objectively able to define teehnical means in
accordance with regulation 46(2)(b), (c) or (d) pable of
satisfying their needs or objectives, and, or theg not objectively
able to specify the legal and, or financial makeedig project;

"concessionaire" means a person entrusted wythbdic works
concession;

""contracting authority' means the State, regioaalocal
authorities, bodies governed by public law, asst@ns formed by
one or several of such authorities or bodies gos@ty public law;

"contract notice" means a notice to be publisimethe Official
Journal of the European Union and in the Gazette;

"contractor” means a natural or legal person orligudntity or
group of such persons and, or bodies which offerthe market the
execution of works and, or a work;

"Contracts Committees" means the General Corsti@otnmittee
and, or the Special Contracts Committee;

"Departmental Adjudication Boards'" means boards o
committees appointed by contracting authoritieshvilie purpose
of evaluating tenders received and for making ree@ndations
thereon;

"Departmental Contracts Committee"” means the Cidteeset
up in terms of regulation 9(1)(b) with the purposkemaking
definite recommendations for the award of publinttacts whose
value does not exceed one hundred and twenty tholigaro
(€120,000);

"departmental tender” means tenders issued byraoting
authorities pursuant to Part II;

""design contest" means those procedures whiclblentne
contracting authority to acquire, mainly in thelids of area
planning, architecture and civil engineering, otadprocessing, a
plan or design selected by a body after being pat@ competition
with or without the award of prizes;

"direct contracts" means contracts awarded witheezourse to
a prior call for competition;



4 [S.L.174.04 PUBLIC PROCUREMENT

"dynamic purchasing system" means a completely tebaic
process for making commonly used purchases, theactexistic of
which, as generally available on the market, mbhetrequirements
of the contracting authority, which is limited inuchtion and open
throughout its validity to any economic operatorigfhsatisfies the
selection criteria and has submitted an indicatignder that
complies with the specification;

"Director" means the Head of the Department ofit€acts;

"economic operator" shall cover equally the concepft
contractor, supplier and service provider;

"electronic auction" means a repetitive processoiming an
electronic device for the presentation of new psiceevised
downwards, and, or new values concerning certagmeints of
tenders, which occurs after an initial full evalioat of the tenders,
enabling them to be ranked using automatic evatuathethods.
Certain service contracts and certain works corird@ving as
their subject-matter intellectual performances,sas the design of
works, may not be the object of electronic auctjons

"electronic means" means using electronic equipnfenthe
processing (including digital compression) and age of data
which is transmitted, conveyed and received by wineradio, by
optical means or by other electromagnetic means;

"framework agreement" means an agreement betweenor
more contracting authorities and one or more ecdonaperators,
the purpose of which is to establish the termspanticular with
regard to the prices and, where appropriate, trentity envisaged,
governing the contracts to be awarded during argperiod;

"General Contracts Committee" means the commitdmed in
regulation 9(a);

"ineffectiveness" means a contract awarded illgga when the
contracting procedure was not followed correctly;

"Member State" means a member state of the Earop@ion as
described in the term "Commission" herein;

"the Minister" means the Minister responsiblefioance;

"negotiated procedures'" means those procedureseny
contracting authorities consult the economic opersitof their
choice and negotiate the terms of a contract wite or more of
these;

"non-compliant tender” means a tender which dassconform
to the terms and conditions specified in the notcdU notice to
tender or in the tender documents themselves;

"notice" means a notice published in the Gazette;

"open procedures' means those procedures wheaalyy
interested economic operator may submit a tender;

"periodic indicative notice" means the EU priafdrmation
notice referred to in regulation 49;

"pre-contractual remedy"” means a remedy sougdinfthe
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Director of Contracts or from the Public ContraBsview Board
following a decision taken prior to the date of ttlesing of the
tender;

"public contract" means any contract for pecuyiarterest
concluded in writing between one or more econongerators and
one or more contracting authorities and havinghesrtobject the
execution of works, the supply of products or thepsion of
services as defined in this regulation;

"public service concession contract” means a iguddrvices
contract except for the fact that the considerafmrthe services to
be provided consists either solely of the rightiploit the service
or in this right together with payment;

"public services contract" means a public cortttber than a
public works or supply contract having as theireattjthe provision
of services referred to in Schedules 7 and 8. Aljgubontract
having as its object both products and servicesiwithe scope of
Schedules 7 and 8 shall be considered to be a pudivice
contract if the value of the services in questianerds that of the
products covered by the contract. A public contdagting as its
object services within the meaning of Schedulesnd & and
including activities within the meaning of Sched@l¢hat are only
incidental to the principal object of the contrabtll be considered
to be a public services contract;

"public supply contract" means a public contratiter than a
public works contract having as its object the fhase, lease,
rental or hire purchase, with or without optionbioy, of products.
A public contract having as its object the suppfypooducts and
which also covers, as an incidental matter, sitmgl installation,
shall be considered to be a public supply contract;

"public undertaking" means any undertaking ovérioh the
contracting authority may exercise directly or ireditly a dominant
influence by virtue of their ownership of it, theimancial
participation therein, or the rules which governAtdominant
influence on the part of the contracting authoshall be presumed
when these authorities, directly or indirectly, ri@lation to an
undertaking -

(a) hold the majority of the undertakings subscribed
capital, or

(b) control the majority of the votes attaching to ig®
issued by the undertaking, or

(c) can appoint more than half of the members of the
undertakings administrative, managerial or
supervisory body;

"public works concession" means a public workstcact, except
for the fact that the consideration for the worksbie carried out
consists either solely in the right to exploit tb@nstruction, or in
this right together with payment;

"public works contract" means a public contrabich has as its
object either the execution, or both the executiod the design, of
works related to one of the activities referrednié&chedule 6, or a
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Cap. 406.

Scope

work, as defined in this regulation, or the rediisa, by whatever
means, of a work corresponding to the requiremsptcified by
the contracting authority;

"relevant state" means a state with which theoBaan Union
has entered into an agreement on public procuremmehiding in
particular the Agreement on the European EconomigaAEurope
Agreements, bilateral agreements and, where it i@splthe
Government Procurement Agreement of the World Trade
Organisation;

"restricted procedures' means those procedureshich any
economic operator may request to participate andredhy only
those economic operators invited by the contractnghorities
may submit a tender;

"Review Board" means the board defined in regaiha84;

"service provider" means a natural or legal persormpublic
entity or group of such persons and, or bodies Wwioifers services
on the market;

"Special Contracts Committee" means the commitefned in
regulation 10;

"supplier” means a natural or legal person or palelntity or
group of such persons and, or bodies which offecglpcts on the
market;

"technical specifications" has the meaning assigo it pursuant
to regulation 46;

"tenderer" means an economic operator who hamitdd a
tender;

"tenderers concerned" means tenderers who havgetdeen
definitely excluded. An exclusion is definitive if has been
notified to the tenderers concerned and has eltlken considered
lawful by the Review Board or can no longer be sgbjo a review
procedure;

"third country'" means a state not being a memdfethe
European Union;

"thresholds' means the amounts listed in Sched®ubnd
determined in accordance with regulation 12;

"VAT" means value added tax under the Value Addas Act;

"work'" means the outcome of building or civil émgering works
taken as a whole which is sufficient of itself 1dffl an economic
and technical function;

"working days" means days when work is effecteMalta;

"written" or "in writing" means any expression casisng of
words or figures which can be read, reproduced sufzsequently
communicated. It may include information whichrartsmitted and
stored by electronic means.

3. These regulations provide for the regulation of lpub
contracts awarded by contracting authorities liste&chedule 1
and categorised in Schedule 2, Schedule 3, Schedwad
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Schedule 5 on the coordination of procedures far alward of
public works contracts, public supply contracts rksconcessions,
and public service contracts, unless such contratsexcluded in
accordance with regulation 17. Contracting authi@stnot

specifically listed in Schedule 1 shall be deenfedthe purpose of
these regulations, to be included in Schedule 2.

4. (1) Contracting authorities shall ensure that theseno Non-
discrimination between economic operators, and #tlaéconomic ggs:fri'é‘;'r?t?;'lfw” and
operators are treated equally and transparentlgliircalls for '
tenders whatever their estimated value.

(2) Contracting authorities shall ensure that thédse no
discrimination between undertakings claiming injumythe context
of a procedure for the award of a contract as ailtesf the
distinction made by this regulation between natibnales
implementing Community law and other national rules

(3) The provisions of regulation 35(2) shall applg all
contracting authorities irrespective of the valdehe contract.

(4) Contracting authorities shall respect fully tbenfidential
nature of any information furnished by economic igters. Such
information includes in particular, technical oadle secrets and the
confidential aspects of tenders:

Provided that this shall be without prejudice toe th
provisions in this regulation concerning the obligas to the
advertising of awarded contracts and the informasoapplied to
candidates and tenderers in terms of this reguiaind of law.

(5) In the context of provision of technical specétions to
interested candidates and tenderers, of qualibeatif candidates
and selection of tenderers and of award of consractntracting
authorities may impose requirements with a viewtotecting the
confidential nature of information which they makeailable.

5. (1) There shall be a Director of Contracts who sHadl Director of
responsible for the running of the Department oh@acts and Contracts.
generally for the administration of the procurempnicedures as
laid down in these regulations.

(2) In the exercise of his functions, the DirectdrGontracts
and his immediate family shall not be held persbhnible for any
act or omission done in good faith. For the purpo$¢his sub-
regulation, "immediate family" shall mean the sp® and children
of the Director.

6. (1) Unless otherwise provided for in these regulagdioit Functions of the

shall be the function of the Director of Contracts: Director of
Contracts.

(a) to ensure that these regulations are observedlby a
parties involved:

Provided that contracting authorities shall be
responsible for the implementation of the provisari
the contract:

Provided further that any penalties which ensue tdue
decisions taken by a contracting authority shall be
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(b)

(c)

within the responsibility of the contracting authgr
concerned;

to establish and regulate the procedure to bevid
during meetings of the Contracts Committee,
Departmental Contracts Committee and Departmental
Adjudication Boards, and during the issue and
publication of calls for tenders, receipt of offers
opening of bids, adjudication of tenders and awaifrd
contracts in accordance with the rules herein sg&t o

to obtain information from the authorities listed
Schedule 1 to which these regulations apply on the
award of contracts whose value is less than one
hundred and twenty thousand euro (€120,000)
including but not limited to variation orders, pénes,
imposed or remitted, and generally as he may deem
necessary in order to enable him to ensure contgrmi
with these regulations.

(2) In relation to tenders issued under Part IV &=t V, in
addition to sub-regulation (1), it shall be the &tion of the
Director of Contracts:

(a
(b)

(©

(d)

(€)

®

(9

to establish and, or to approve the general caomkt
of tender documents;

to authorise deviations from standard conditions i
accordance with the regulations set out herein and
which may be included in tender documents;

to consider the cancellation of the tender in ¢vent
that the evaluation process has not been conclbged
the end of the validity period of the submitted syid
any non-conclusion of the evaluation process by the
end of the second extension to the validity pemaoH
automatically lead to the cancellation of the tamde

Provided that the Director shall consult the Gehera
Contracts Committee for its opinion:

Provided further that should the Contracts Committe
not agree with the recommendation of the Direcitoe,
decision of the Director may be referred to the
Minister for his approval;

to ensure that tender conditions and specificatida

not give an undue advantage or disadvantage to any
particular tenderer and any person having or having
had an interest in obtaining a particular public
contract;

to order that a tendering period of any call fenders
referred to in these regulations be extended if he
considers such an extension justified by the
circumstances of the case;

to vet and approve, with or without modification,
tender documents before the same are issued and
published;

to approve, where appropriate, as provided in Part
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VIII, variations which affect the original valuesf o
contracts by more than 5 per cent;

(h) to approve extensions in the duration of contracts
awarded by him if he considers that circumstanaes s
warrant in the public interest and specific prowisfor
such extensions is made in the tender document;

(i) to identify and implement appropriate means tobd@a
him to monitor the proper execution of contracts
awarded by him and, on the advice of the General
Contracts Committee, to impose or remit, as
appropriate, penalties and damages due on such
contracts;

(j)) to institute and to defend any judicial or arbitra
proceedings that may be necessary in relation {0 an
contract awarded by him;

(k) (i) to issue calls for tenders and to award period
contracts for the provision of equipment, stores,
works or services which are of a common use
nature for contracting authorities listed under
Schedule 2; and

(i) to periodically notify Heads of Departments of
the prices and conditions applicable for, and the
procedure to be followed in, the procurement of
such equipment, stores, works or services:

Provided that Heads of Departments shall obtairhsuc
equipment, stores, works or services directly fridva
contractor in accordance with such conditions and
procedures notified by the Director as providedelier

() to make regulations to award tenders in the nantk a
on behalf of contracting authorities listed in Sdbke
2, including the case of an association of authesibf
which such contracting authority is a member:

Provided that the authorities listed in Schedule 2
shall -

(i) draw up the tender documents;
(i) effect payment of the awarded tender; and
(iii) monitor the implementation of the tender:

Provided further that regulations affecting the edva
of tenders that may be governed by procedures
deviating from these regulations shall be publishgd

a notice in the Gazette;

(m) to publish in the Gazette a notice of all awards o
tenders including variations outside the limit dfet
tender conditions, within six months of their award

7. (1) The Department of Contracts shall be responsibte Remedies -
the provision of pre-contractual remedies to caraded and Bompetence‘)“he
. . . . epartment of
tenderers and any person having or having had &&rést in contracts.
obtaining a particular contract in relation to pliblic contracts

having a value of less than one hundred and tw#rmysand euro
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Cap. 12.

(€120,000). Such remedies shall be provided byDirector of
Contracts or by any other official within the Depment of
Contracts duly authorized by the Director.

(2) In terms of this regulation the Director shall:

(a)

(b)

(c)

(d)

take, at the earliest opportunity, interim measwwth

the aim of correcting an alleged infringement or
preventing further damages to the interests corexkrn
including measures to suspend or to ensure the
suspension of the procedure for award of a public
contract or the implementation of any decision take
by the contracting authority:

Provided that in the exercise of these powers the
Director may take into account the probable
consequences of the measures for all interestylike

be harmed, as well as the public interest, and may
decide not to grant such measures where their hegat
consequences could exceed their benefits:

Provided further that a decision not to grant iimer
measures shall not prejudice any other claim of the
person seeking these measures;

either set aside or ensure the setting aside ostms
taken unlawfully, including the removal of
discriminatory technical, economic or financial
specifications in the invitation to tender, the tract
documents or in any other document relating to the
contract award procedure;

take at the earliest opportunity, measures otheant
those provided for in paragrapha) (@and p) with the
aim of correcting any identified infringement and
preventing injury to the interests concerned and to
report to the Minister on cases where a contracting
authority fails to correct any infringement in resize

to his instructions;

in the event of a cancellation of a call for terglehe
Director shall have the authority to order a refwfd

the cost incurred by any tenderer and person haeing
having had an interest in acquiring a copy of #redier
documents or, if the tender is to be re-issuecnsure
that such a tenderer and any such person having or
having had an interest in obtaining a particulablpu
contract obtains the new tender document free of
charge.

(3) Any interest person who feels aggrieved by aslen taken
by the Director of Contracts in terms of this regfidn may, on a
point of law, appeal to the Court of Appeal (Infarburisdiction) as
constituted in accordance with Article 41(6) of tE®de of
Organization and Civil Procedure by means of anliappion filed
in the registry of that court within twenty calemddays from the
decision on which that decision has been made publi
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(1) Without

prejudice to the provisions of thepiscretion to refer.

Interpretation Act and to any order or directiorvgn by the Cap. 249.

8.
Minister -
(a)
(b)
(c)

the Director may, at his discretion, accept oectjthe

recommendations of the majority of the members of
the General Contracts Committee for the acceptance

rejection of any tender;
where -

(i) the Director disagrees with any recommendation
of the majority of the members of the General

Contracts Committee; or

(i) any recommendation of the General Contracts
Committee differs from that submitted by the
Department or other body for whom the

procurement is to be made,

the Director may refer the matter for the decisadn
the Minister:

Provided that the Director shall always refer any

matter in which he disagrees with the majority loé t

members of a Special Contracts Committee for the

decision of the Minister;

the Director may, at his discretion, refer any raafor
the decision of the Minister provided that any dé&m
taken by the Minister under the Interpretation Act
after any referral to him by the Director and whitds
a direct influence on the award of any contractthogy
Director to any particular tenderer shall not deprin
any way the right of any candidate or tenderer amyl

Cap. 249.

person having or having had an interest in obtajran
particular public contract to have recourse to the
appeals procedures provided for in these regulation

(2) Any matter referred for the decision of the Miter shall be
so referred in writing and the decision of the Mieir shall likewise

be communicated in writing.

9.

There shall be:

(a)

General Contracts
Committee and

(i) a General Contracts Committee whose membeébvspartmental

(i)

(iii)

shall be appointed by the Prime Minister on sucgg”mt;gﬁttge

terms and conditions as may be specified in their
letter of appointment;

the members of the General Contracts
Committee shall be appointed for a fixed term of
not more than three years, and may be re-
appointed;

any member of the General Contracts Committee
may during his tenure of office be removed by
the Prime Minister where he is satisfied that
there has been a clear case of misbehaviour by
the member or inability of a member to perform
his functions or where such circumstances exist
that would disqualify such a member from
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Special Contracts
Committee.

Contracts
Committee.

remaining a member of the General Contracts
Committee; and

(iv) the provisions of Part IX shall apply to the
General Contracts Committee; and

(b) a Departmental Contracts Committee, who shall be
composed of three members, as follows:

(i) a Chairman, who shall be the Director Corporate
Services, or his representative;

(i) a member appointed by the Permanent Secretary
of the concerned ministry; and

(iii) a member representing the Director of Contsact
which member may also be a member of the
General Contracts Committee.

10. (1) Where the Prime Minister determines that the
adjudication of tenders for the award of any partar contract
requires special expertise, skills or other spésiddnowledge, he
may appoint a Special Contracts Committee for tivara of that
public contract.

(2) The members of the Special Contracts Committesd| e
appointed for the duration of the adjudication pess of the
particular call for tenders, until the tender isaaded or else until
the Director of Contracts declares that the awafrdhe public
contract is withdrawn.

(3) Subject to the provisions of this regulationgutation 9
shall apply to members of a Special Contracts Cottarias it
applies to members of the General Contracts Coremitt

(4) The provisions of Part IX shall apply to the Sjaé
Contracts Committee.

11. (1) The meetings of the Contracts Committees shall b
called by the Chairman who shall preside over smeletings. Any
three members of the Contracts Committee shall ttute a
quorum at a meeting thereof.

(2) Decisions shall be taken by a simple majoritytlod votes
of the members present and voting. The Chairmat shthe event
of an equality of votes, have a casting vote.

(3) The meetings of the Contracts Committees shalbjpen to
the public during the opening of bids. The listtefders received,
together with the respective prices, except offerismitted in terms
of regulation 33, shall be given publicity by therBctor
immediately after their opening and scheduling.

(4) The Contracts Committees established in termgheke
regulations shall regulate their own proceedingdess otherwise
provided for herein. The Chairman of any committséablished by
virtue of these regulations shall have a castingvo

(5) The Contracts Committees shall have the functmassist
the Director in the execution of his duties in actance with these
regulations. In the discharge of their functionse tContracts
Committees shall be regulated by the provisionstlodse
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regulations generally and in particular by the psoans of Part X.

12. The Minister shall, from time to time, by regulai® Thresholds.
determine the thresholds applicable under thesalatigns. Such
thresholds shall be equal to, and categorisedersttime fashion, as
the thresholds established pursuant to the releZandbpean Union
Directives as published from time to time in thei€#&l Journal of
the European Union.

13. Where a contracting authority intends to issue lh fta  Requirement of
tenders leading to the award of a public contralee, estimated %F;ﬂfg‘e’l?]'dbefore
value of which falls Wit_hin the pro_visions of r_eglmilon__15(o) and publication of
(c), then the contracting authority shall prior t® itssue and tender.
publication send to the Director a copy of the tendocument

including all other relevant and supporting docutation.

14. (1) The Director of Contracts shall, by not lateamthsix Annual report.

months after the end of each financial year, make @ansmit to
the Minister a report dealing generally with thefpemance of the
General Contracts Committee, and of the Special t€aats
Committee during the financial year being reportggbn. The
report shall, in particular, provide details regarg appeals
submitted by candidates and tenderers and any pdrawing or
having had an interest in obtaining a particulablprcontract in
terms of these regulations and the decisions adrigeby the
General Contracts Committee.

(2) The Minister shall lay a copy of every such aalneport on
the Table of the House at the earliest opportunity.

15. Without prejudice to the applicability of the othemrpplicability.
provisions of these regulations, public contracts -

(a) the estimated value of which does not exceed one
hundred and twenty thousand euro (€120,000), $eall
subject to Part Il;

(b) the estimated value of which exceeds one hundned a
twenty thousand euro (€120,000) but which does not
exceed the thresholds, shall be subject to Palriznid
1V,

(c) the estimated value of which equals or exceeds the
thresholds, shall be subject to Parts IV, V, VI @t
A, VI Section B, VI Section C and VII as may be
applicable.

In calculating the estimated values of public catts the
contracting authority shall use the provisions laidwn in
regulation 16.

16. (1) In calculating the estimated value, the conirart Rules for
authority shall consider the estimated value ofuaeration due to Ca'CIU'a%’I‘g
the successful tenderer net of VAT. This estimat&drall take 225ch§egva|ue_
account of the estimated total amount, including form of option
and any renewals of the contract. Where the cotitrga@uthority
provided for prizes or payments to candidates adégers it shall
take them into account when calculating the estédatalue of the

contract. The estimate must be valid at the monagnthich the
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contract notice is sent or in cases where suctcaadsi not required,
at the moment at which the contracting authoritynovences the
contract awarding procedure.

(2) Contracting authorities shall not establish astireated
value of a public contract with the intention ofading the
application, in part or in whole, of these regubats.

(3) Contracting authorities shall not adopt any neathm,
including sub-division of public contracts, the pose of which is
to circumvent the application, in part or in wholef these
regulations.

(4)

(@ Where a proposed work or purchase of services may

(b)

result in contracts being awarded at the same time
the form of separate lots, each one the subjea of
contract, the value of each lot must be taken into
account for the purpose of calculating the estirdate
value of the public contract and where the aggregat
value of the lots is equal to or exceeds the thoh
laid down in terms of regulation 12, the regulaton
applicable to public contracts whose value excdbds
threshold shall apply to the award of each lot:

Provided that in the case of a public services or a
works contract, contracting authorities may treta t
separate lots as separate contracts in respectyoloa
which has an estimated value, net of VAT, of ldssnt
eighty thousand euro (€80,000) for services and one
million euro (€1,000,000) for works and providecth
the total value of such lots does not exceed 20cpat

of the total value of lots as a whole.

Where a proposal for the acquisition of similar
supplies may result in contracts being awardechat t
same time in the form of separate lots, accounti $lea
taken of the total estimated value of such lots tfee
purpose of estimating the contract value and in the
event that the aggregate value of the lots is etpuak
exceeds the thresholds laid down in terms of
regulation 12, the regulations applicable to public
contracts whose value exceeds the threshold shall
apply to the award of each lot. However, contragtin
authorities may treat the separate lots as separate
contracts for lots the estimated value of whicHeiss
than eighty thousand euro (€80,000) net of VAT
provided that the aggregate cost of those lots cas
exceed 20 per cent of the aggregate value of ttsed®

a whole.

(5) Where a public supplies contract or a publicvems
contract is a regular contract, a series of cont;aer a contract
which is to be renewed within a given time, theirasted value of
the public contract shall be established on thesbafs

(a) either the actual aggregate value of similar cacts

concluded over the previous fiscal year or twelve
months, adjusted where possible, for anticipated
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changes in quantity or value over the twelve months
following the initial contract; or

(b) the estimated aggregate value during the twelve
months following the first delivery or during thert
of the contract, where this is in excess of twelve
months:

Provided that the choice of the method used touwtate the
estimated value of a public contract may not be enadith the
intention of avoiding the application of the moraerous
obligations under this regulation.

(6) Where a public services contract does not speaiftotal
price, the basis for calculating the estimated eadd the public
contract value shall be:

(a) in the case of fixed-term public contracts, whéreir
term is forty-eight months or less, by the totahtact
value for its duration;

(b) inthe case of public contracts of indefinite diwa, or
with a term of more than forty-eight months, by the
monthly installment multiplied by forty-eight.

(7) Where a public supply contract is for the leasntal or
hire purchase of products, the basis for calcutatime estimated
value of the public supply contract shall be:

(a) in the case of fixed term public contracts, whdreir
term is twelve months or less, the total contraaiue
for its duration, or, where the term exceeds twelve
months, its total value including the estimateddeal
value;

(b) in the case of contracts for an indefinite peradin
cases where there is doubt as to the duration ef th
contracts, the monthly value multiplied by fortyght.

(8) For public service contracts, the value to deetaas a basis
for calculating the estimated value of a contralcal$, where
appropriate, be the following:

(a) as regards insurance services, the premium payable
and other types of remuneration;

(b) as regards banking and other financial servichs, t
fees, commissions, interest and other types of
remuneration;

(c) as regards contracts which involve design, thedee
commission payable and other types of remuneration.

(9) For the purposes of calculating the estimatetievaof a
public works contract, the contracting authorityaihtake into
account not only the value of the works but alse ¢stimated value
of the supplies needed to carry out the works neadslable to the
contractor by the contracting authorities.

(10) For the purposes of calculating the estimatatue of a
contract including both supplies and services, actchall be
taken of the total value of the supplies and sasjaegardless of
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Non-applicability.

their respective values. The calculation shall und the value of
siting and installation operations.

(11) The basis of calculating the value of a framsawo
agreement and dynamic purchasing systems shahéedgtimated
maximum value net of VAT of all the contracts eraged for the
total term of the framework agreement or the dyramirchasing

system.
17. (1)
(@)

(b)

(©

(d)

(e)

()

()

(h)

These regulations shall not apply to:

public contracts governed by different procedutaés

and awarded in pursuance of an international
agreement concluded between Malta and one or more
third countries covering supplies or works intended

the joint implementation or exploitation of a wolply

the signatory States or services intended for the
implementation or exploitation of a project by the
signatory states:

Provided that the international agreement has been
concluded in conformity with the Treaty establishin
the European Community and has been notified to the
Commission;

public contracts governed by different procedutaés
and awarded pursuant to the particular procedumnof
international organisation;

public contracts which are declared secret or the
execution of which must be accompanied by special
security measures in accordance with the laws,
regulations or administrative provisions in forgerh
time to time in Malta or when the protection of N
security so requires;

undertakings in a Member State or a third couniry
pursuance of an international agreement relatintp¢o
stationing of troops and concerning the undertaking
of a Member State or of a third country;

public contracts for the principal purpose of pétimg

the contracting authorities to provide or exploitbfic
telecommunications networks or to provide to the
public one or more telecommunications services;

public service contracts for the acquisition ontad,

by whatever financial means, of land, existing
buildings or other immovable property or concerning
rights thereon; nevertheless financial service @it
concluded at the same time as, before or after the
contract of acquisition or rental, in whatever form
shall be subject to this regulation;

public service contracts for the acquisition,
development, production or co-production of
programme material intended for broadcasting by
broadcasters and contracts for broadcasting time;

public service contracts for arbitration and cdiation
services;
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(i) public service contracts for financial services in
connection with the issue, sale, purchase or teansf
securities or other financial instruments, in pautar
transactions by the contracting authorities to eais
money or capital, and central bank services;

(i) public service contracts for employment contracts;

(k) public service contracts for research and develapm
services other than those where benefits accrue
exclusively to the contracting authority for itseum
the conduct of its own affairs, on condition thaet
service provided is wholly remunerated by the
contracting authority.

(2) Without prejudice to the application of regutati 65(2),
these regulations shall not apply to public servcoscession
contracts:

Provided that contracting authorities shall have tption
of subjecting their decisions with respect to -

(a) the rejection or admission of candidates to arretetd
or negotiated procedure leading to the award of a
public service concession contracts; and, or

(b) the discarding or failure to discard of a tender
submitted in reply to a call for tenders for theaad of
a public service concession contract when the tende
are submitted in separate packages; and, or

(c) the rejection or award of a tender submitted iplye
for a call for tenders for the award of a publicvsee
concession contract or the award of a public servic
concession contract,

to the review’s procedure set forth in Parts Xlidaxlll, which
procedures shall be subject to any amendments gdmatipulated
by the contracting authority in the call for comipien preceding a
restricted or negotiated procedure or in the acadlténders.

(3) These regulations shall not apply to public ssF\contracts
awarded by a contracting authority to another cacting authority
or to an association of contracting authoritiestba basis of an
exclusive right which they enjoy pursuant to a laegulation or
administrative provision which is compatible withetEC Treaty.

(4) Contracting authorities shall not be obliged sapply
information, the disclosure of which is deemed gany to the
essential interests of Malta’s security.

PART I

Rules governing public contracts whose value dadserceed
one hundred and twenty thousand euro (€120,000)

18. Where the estimated value of a public contract does Applicability.
exceed one hundred and twenty thousand euro (€2@P@nly the
relevant provisions of Part | and the whole of Raghall apply.

19. (1) Without prejudice to sub-regulations (2) and, (8l Scope.
public contracts, the estimated value of which doesexceed one
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procedures for
contracting
authorities.

hundred and twenty thousand euro (€120,000), dfmllegulated
and administered by the contracting authority, whighall
nevertheless ensure that all the applicable promssicontained in
Part | and Part Il are complied with.

(2) Following the evaluation of a tender by the Depeental
Adjudicating Board, an evaluation report shall bbawln up and
communicated to the Departmental Contracts Committe

(3) The Departmental Contracts Committee shall naddgnite
recommendations for the award of the contract, ardpy of its
recommendation shall be forwarded to the Direcfo€ontracts.

20. (1) Except where the Minister otherwise directs or
approves, the procedure for the procurement of ggent, stores,
works or services by the contracting authoritiesdd in Schedule 2
shall be as follows:

(a) where the estimated value does not exceed two
thousand and five hundred euro (€2,500), the
equipment, stores, works or services may be prature
departmentally either after obtaining quotations or
direct from the open market at the discretion of th
Head of Department taking into consideration the
amount involved, the urgency attached to the
procurement and restrictions of choice and
availability;

(b) where the estimated value exceeds two thousawd a
five hundred euro (€2,500) but does not exceed six
thousand euro (€6,000), the equipment, stores, svork
or services may be procured departmentally aftealk
for tenders, or after obtaining quotations, or dire
from the open market, taking into consideration the
amount involved, the urgency attached to the
procurement and restrictions of choice and
availability, and shall be approved by the Minister
responsible for that department, or by such menalber
the department as may be authorised by that Ministe

(c) purchases of the same or closely similar matdna
different lots under paragraphsa)(and @) during a
period of six months shall not exceed a total vadfie
twenty-five thousand euro (€25,000);

(d) where the estimated value exceeds six thousand eur
(€6,000) but not one hundred and twenty thousand
euro (€120,000), the equipment, stores, works or
services may be procured after a departmentalfoall
tenders or after publishing a call for quotationsthe
Gazette. The tenders and quotations shall be opiened
public by three senior officers of the said depamtin
and the prices quoted shall also be made publi@ Th
provisions of regulation 28 shall apply for the
adjudication of the tenders and quotations submhitte

Provided that the Minister may by regulations allbmits
higher than one hundred and twenty thousand eurdq#®00) up to
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the thresholds, in the case of particular departtseand may
authorise, as and when he deems appropriate, ttimgeaip of
procurement committees as provided for in theselegpns:

Provided further that the Minister may allow thatriations
and the imposition or remission of penalties inpest of such
contracts be approved by the Minister charged wétsponsibility
for that department, who may delegate his autharityriting to
the Parliamentary Secretary, the Permanent Segretathe Head
of Department.

(2) Every six months the Head of Department shablisi in
the Gazette a full list of all departmental contsaawarded by him
and a list of all cases involving variations whigxceed the original
contract values by more than 5 per cent. In sucdesadetails
should include the nature of the contracts, thegio@dl contract
values and the final contract values.

(3) In all cases in which the authorities listed Schedule 2
wish to adopt the restricted procedure in ordecaory out their
procurement under this regulation, the prior con®érihe Director
of Contracts shall be required.

(4) Without prejudice to sub-regulation (#f)(direct contracts
valued in excess of six thousand euro (€6,000) ritagxceptional
cases, be placed by any contracting authority disteSchedule 2
after such an authority obtains the prior writteggpeoval of the
Minister who may delegate his authority in writing the
Permanent Secretary or any other senior officiglismMinistry.

(5) The financial limits referred to in this regula may be
varied by order of the Minister published by regidas.

(6) Contracting authorities operating in terms of emabling
law shall follow the procedures stipulated in thaw in the award
of direct contracts.

21. (1) Where the estimated value of the public contraright of recourse.
exceeds twelve thousand euro (€12,000) and is iddnean
authority listed in Schedule 1, any tenderer ordidate concerned
shall have a right to make a complaint to the RewRoard in
accordance with this regulation.

(2) (a) The contracting authority shall be obliged to ssa
notice and affix an advertisement, in a promindatp
at its premises, indicating the awarded public cactt
the financial aspect of the award and the nameéhef t
successful tenderer. The contracting authority Istgl
electronic means or by fax, inform the tenderer or
candidate concerned of the publication of the award
The contracting authority shall be precluded from
concluding the contract during the period allowed f
the submission of appeals.

(b) The award process shall be completely suspendad if
appeal is eventually submitted.

(3) Any tenderer or candidate concerned who is aygud by
the award indicated by the contract authority maithin five
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Cap. 12.

Applicability.

working days from the publication of the noticelefia letter of

objection, together with a deposit, with the conotiag authority,

clearly setting forth any reason for his complaiflhe deposit to be
paid in respect of tenders valued at less tharyfsetven thousand
euro (€47,000) shall be four hundred euro (€400hjlevthose

between forty-seven thousand euro (€47,000) andhamered and
twenty thousand euro (€120,000) shall be 0.5% efdbtimated
value of the tender, with a minimum deposit of fétwmdred euro
(€400). The letter by the complaining tenderer kbal affixed on

the notice board of the contracting authority ahdlsbe brought to
the attention of the recommended tenderer.

(4) After the expiry of the period allowed for thelsnission of
a complaint, the contracting authority shall delivhe letter of
complaint, the deposit receipt and all documentatieg to the
public contract in question to the Review Board vahall examine
the matter in a fair and equitable manner. In igdilgeration the
Review Board shall have the authority to obtainairy manner it
deems appropriate, any other information not alyeabvided by
the contracting authority. The Review Board shatatmine the
complaint by upholding or rejecting it. The writtelecision of the
Review Board shall be affixed on the notice boarfdtioe
contracting authority and copies thereof shall benvarded to the
Director of Contracts and all the parties involved.

(5) The tenderer or candidate concerned who is atisfsed
with the decision granted by the Review Board mefgrrthe matter
to the Court of Appeal (Inferior Jurisdiction) ierims of article
41(6) of the Code of Organization and Civil Proceslwithin a
period of sixty days. Such recourse however maydelay the
Head of the contracting authority from implementithg Review
Board’s decision.

(6) Tender documents issued in terms of this Paatl sShclude
a clause informing tenderers that the award of ¢bhatract is
subject to the right of recourse as provided fothis regulation, a
copy of which should be reproduced in the documents

(7) The Minister shall have the authority by ordereixtend the
provisions of this regulation in order that recoaiiess provided in
this regulation be made available also by authestlisted in
Schedule 3 and to prescribe the procedure by whicth recourse
is to be granted.

PART I1I

Rules governing public contracts whose value exseed
one hundred and twenty thousand euro (€120,000)
but does not exceed the thresholds

22. (1) In addition to this Part, Part I, Part IV andyuéations
40 to 42 also apply to public contracts where thdneated value
exceeds one hundred and twenty thousand euro (82@Pbut does
not exceed the thresholds:

Provided that contract notices shall be publishely i the
Gazette and in such form as stipulated by the Direc

(2) Except where the Minister otherwise directs pprves,
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the procedure for the award of a public contradilshe that as
stipulated in Parts | and IV. The Minister may dglée his authority
in writing to the Permanent Secretary or to anyeotbenior official
in his Ministry.

23. All public contracts, the estimated value of whigkceeds
one hundred and twenty thousand euro (€120,000)dbes not
exceed the thresholds, shall be subject to thela¢gty and other
functions of the Department and Director of Contsac

Provided that public contracts required by a cactiray
authority listed in Schedule 2 shall be issued, adstered and
determined by the Department of Contracts, whiahtlie purposes
of these regulations shall act on behalf of thetauting authority:

Provided further that public contracts required twpse
contracting authorities listed in Schedule 3 shiadl issued,
administered and determined by the contracting aritiles therein
listed subject to the provisions set out in thesgulations
including but not limited to the right of appeal.

PART IV

Rules common to public contracts whose value exgeed
one hundred and twenty thousand euro (€120,000)

24. This Part shall apply to all public contracts whasdue is
in excess of one hundred and twenty thousand eik2(,000).

25. (1) Subject to the other provisions of these redaie,
procurement of services, supplies and works shalhtade by
public contract after a call for tenders in accarda with these
regulations.

(2) Subject to the other provisions of these regafet, in
awarding a public contract, a contracting authoshall apply the
open or restricted procedures as defined in thegelations.

(3) In the specific circumstances expressly provided in
regulation 48, contracting authorities may awardithpublic
contracts by means of the competitive dialogue.

(4) In the specific cases and circumstances referted
expressly in regulations 59, 60, 66, 67, 72 andh#&contracting
authorities may apply a negotiated procedure, voithwithout
publication of the contract notice.

(5) In all cases in which the authorities listed Schedule 2
wish to adopt the restricted or negotiated procedinrorder to
carry out their procurement, the prior consenths Director shall
be required.

(6) In all cases in which the authorities listedSichedule 3 and
Schedule 5 wish to adopt the restricted or negetigirocedure in
order to carry out their procurement, prior apprbfram the
Minister responsible for that authority, or fronsanior official in
that Ministry duly delegated in writing by his Mistier to grant
such approval, shall be required.

(7) In restricted and negotiated procedures with all €or

Award procedure.

Applicability.

Award procedures.
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Framework
agreements.

competition the contracting authorities shall, dretbasis of
information given relating to the candidate’s parabposition as
well as of the information and formalities necesséor the
purposes of regulation 50, select the candidatesmvbthey will
invite to submit a tender or to negotiate.

26. (1) Contracting authorities may conclude framework
agreements.

(2) For the purpose of concluding framework agreetmen
contracting authorities shall follow the rules abpedure referred
to herein for all phases up to the award of cornttdased on the
framework agreement:

(a) the parties to the framework agreement shall leseh
by applying the award criteria in accordance with
regulation 28;

(b) contracts based on a framework agreement shall be
awarded in accordance with the procedures laid down
in sub-regulations (3) and (4). Such proceduredl sha
be applied only between the contracting authorities
and the economic operators originally party to the
framework agreement;

(¢) when awarding contracts based on a framework
agreement, the parties may under no circumstances
make substantial amendments to the terms laid down
in that framework agreement, in particular in these
referred to in sub-regulation (3);

(d) the term of a framework agreement may not exceed
four years, save in exceptional cases duly justifia
particular by the subject of the framework agreetmen

(e) contracting authorities may not use framework
agreements improperly or in such a way as to prgven
restrict or distort competition.

(3) Where a framework agreement is concluded witsirale
economic operator, contracts based on that agreestall be
awarded within the limits of the terms laid downthre framework
agreement. For the award of those contracts, cotitigaauthorities
may consult in writing the operator party to thafrework
agreement, requesting it to supplement its tendarexessary.

(4) (@ Where a framework agreement is concluded with
several economic operators, the latter must beaxdtl
three in number, insofar as there is a sufficiaumber
of economic operators to satisfy the selectionecri
and, or of admissible tenders which meet the award
criteria.

(b) Contracts based on framework agreements concluded
with several economic operators may be awarded:

(i) either by application of the terms laid down in
the framework agreement without reopening
competition; or

(i) where not all the terms are laid down in the
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(c)

27. (1)
systems.

(2 @

(b)

framework agreement, when the parties are
again in competition on the basis of the same
and, if necessary, more precisely formulated
terms, and, where appropriate, other terms
referred to in the specifications of the
framework agreement, in accordance with the
procedure contained in paragraph (c).

(i) For every contract to be awarded, contracting
authorities shall consult in writing the economic
operators capable of performing the contract.

(i) Contracting authorities shall fix a time limit
which is sufficiently long to allow tenders for
each specific contract to be submitted, taking
into account factors such as the complexity of
the subject-matter of the contract and the time
needed to send in tenders.

(i) Tenders shall be submitted in writing, and ithe
content shall remain confidential until the
stipulated time-limit for reply has expired.

(iv) Contracting authorities shall award each cocitra
to the tenderer who has submitted the best tender
on the basis of the award criteria set out in the
specifications of the framework agreement.

Contracting authorities may use dynamic purch@siDynamic
purchasing
systems.

In order to set up a dynamic purchasing system,
contracting authorities shall follow the rules difet
open procedure in all its phases up to the award of
contracts to be concluded under this system. All
tenderers satisfying the selection criteria andihgv
submitted an indicative tender which complies vitik
specification and any possible additional documents
shall be admitted to the system. Indicative tencdheay

be improved at any time provided that they contite
comply with the specification.

With a view to setting up the system and to theualv
of contracts under that system, contracting authesi
shall use solely electronic means in accordancé wit
regulation 45.

(3) For the purposes of setting up the dynamic pasaig
system, contracting authorities shall:

(a)
(b)

(c)

publish a contract notice making it clear that a
dynamic purchasing system is involved;

indicate in the specification, amongst other nratte
the nature of the purchases envisaged under the
system, as well as all the necessary information
concerning the purchasing system, the electronic
equipment wused and the technical connection
arrangements and specifications;

offer by electronic means, on publication of thaioe
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Award criteria.

and up to the expiry of the system, unrestrictedeal

dynamic purchasing systems and full access to the
specification and to any additional documents and
shall indicate in the notice the internet address a

which such documents may be consulted.

(4) Contracting authorities shall give any econoroperator,
throughout the entire period of the dynamic purdchgsystem, the
possibility of submitting an indicative tender aofdbeing admitted
to the system under the conditions referred touin-segulation (2).

They shall complete evaluation within a maximumfidfeen
days from the date of submission of the indicateeder. However,
they may extend the evaluation period provided timinvitation
to tender is issued in the meantime. The contrgcaimthority shall
inform the tenderer referred to herein at the esstlipossible
opportunity of its admittance to the dynamic pursing system or
of the rejection of its indicative tender.

(5) Each specific contract must be subject to aritérivon to
tender. Before issuing the invitation to tenderntmacting
authorities shall publish a simplified contract et inviting all
interested economic operators to submit an indieatender, in
accordance with sub-regulation (4), within a tinmet that may
not be less than fifteen days from the date on Wwhie simplified
notice was sent. Contracting authorities may naicged with
tendering until they have completed evaluation lbttee indicative
tenders received by that deadline.

(6) Contracting authorities shall invite all tendesr@dmitted to
the system to submit a tender for each specificticaat to be
awarded under the system. To that end they shalh sene-limit
for the submission of tenders. They shall awarddbetract to the
tenderer which submitted the best tender on théshasthe award
criteria set out in the contract notice for theaddishment of the
dynamic purchasing system. Those criteria maypirapriate, be
formulated more precisely in the invitation refat® herein.

(7) A dynamic purchasing system may not last for entihran
four years, except in duly justified exceptionakea. Contracting
authorities may not resort to this system to prdyeastrict or
distort competition. No charges may be billed te thterested
economic operators or to parties to the system.

28. (1) Contracts shall be awarded on the basis of titera
laid down in this regulation and regulation 29,itakinto account
regulation 47, after the suitability of the econanoiperators not
excluded under regulations 50 and 52(4) and (5)dwe checked
by contracting authorities in accordance with théeria of
economic and financial standing, of professionadl aachnical
knowledge or ability referred to in regulations 3,, 52 and 53
and, where appropriate, with the non-discriminatouyes and
criteria referred to in sub-regulation (3).

(2) Contracting authorities may require candidatesd a
tenderers to meet minimum capacity levels in aceox® with
regulations 51 and 52. The extent of the informatieferred to in
regulations 51 and 52 and the minimum levels ofigbrequired
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for a specific contract must be related and proiporte to the
subject-matter of the contract. The minimum levehall be
referred to in the contract notice.

(3) Contracting authorities shall determine the alvaf public
contracts on the following criteria:

(a) the most economically advantageous offer; or

(b) the lowest price offered compliant with the tender
specifications.

(4) Where the award is made to the most economically
advantageous offer, various criteria relating te slubject matter of
the contract, including but not limited to, pricgglivery date,
delivery period or period of completion, runningsts, cost-
effectiveness, quality, aesthetic and functionahracteristics,
technical merit, profitability, after-sales serviaad technical
assistance shall be taken into consideration.

(5) Where the contract is to be awarded on the hafsiise most
economically advantageous offer, the contractinthauity shall, in
the contract documents or, in the case of a cortipetdialogue, in
the descriptive document, indicate all the critetimtends to apply
in the determination of the award, indicating teéative weighting
which can be expressed by providing for a rangehwan
appropriate maximum spread:

Provided that where, in the opinion of the contiagt
authority, weighting is not possible for demonstebkeasons, the
contracting authority shall indicate in the contratice or
contract documents or, in the case of a competidiadogue, in the
descriptive document, the criteria in descending er of
importance.

29. (1) A contracting authority shall be entitled to eej Special

tenders which appear to be abnormally low in redatto the fglgfiir?eigﬂr%ffess
activity to be carried out: goverr?ing award

Provided that the contracting authority shall, befé may ">

reject those tenders, request in writing detailghe constituent
elements of the tender which it considers relevard shall verify
those constituent elements by consulting the teadéaking
account of the explanations received.

(2) The contracting authority may take into consatam the
tenderer’s explanations relating to the economidstioe
manufacturing process, or to the technical soligiproposed, or to
the exceptionally favourable conditions availabteit, to the
originality of the tenderer’s proposal, complianwéth the
provisions relating to employment protection andrkimg
conditions in force at the place where the worky®e or supply is
to be performed, and the possibility of the tenderetaining state
aid:

Provided that where a contracting authority estdtds that
a tender is abnormally low because the tenderembéasined state
aid, the tender can be rejected on that ground elemly after
consultation with the tenderer where the latteansble to prove,
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auctions.

within a sufficient time limit fixed by the contriing authority, that
the aid in question was granted legally. Contragtauthorities
shall inform the Commission and the Director whaey reject a
tender in these circumstances.

(3) If the documents relating to a public contraact\pde for its
award at the lowest price tendered, the contracéimnority shall
communicate to the Director any reasons for thectdpn of
tenders which it considers to be too low.

(4) Tenders shall be submitted in writing. Howeverhen
authorised by the contracting authority, tendergy ha submitted
by any means provided that -

(a) each tender contains all the information necess$ary
its evaluation;

(b) the confidentiality of tenders is maintained peargli
their evaluation;

(c) where necessary, for reasons of legal proof, such
tenders are confirmed as soon as possible in wgrivin
by dispatch of a certified copy;

(d) tenders are opened after the time Ilimit for their
submission has expired.

30. (1) Contracting authorities may use electronic autdi

(2) (@) In open, restricted or negotiated procedures endase
referred to in regulation 39(1), the contracting
authorities may decide that the award of a public
contract shall be preceded by an electronic auction
when the contract specifications can be established
with precision.

(b) In the same circumstances, an electronic auctiag m
be held on the reopening of competition among the
parties to a framework agreement as provided for in
regulation 26(2)(b) and on the opening for competit
of contracts to be awarded under the dynamic
purchasing system referred to in regulation 27.

(c) The electronic auction shall be based:

(i) either solely on prices when the contract is
awarded to the lowest price, or

(i) on prices and, or on the new values of the
features of the tenders indicated in the
specification when the contract is awarded to the
most economically advantageous tender.

(3) Contracting authorities which decide to hold electronic

auction shall state that fact in the contract neticThe
specifications shall includénter alia, the following details:

(a) the features, the values for which will be the jsgb of
electronic auction, provided that such features are
guantifiable and can be expressed in figures or
percentages;

(b) any limits on the values which may be submittesl, a
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(c)

(d)
(€)

(f)

they result from the specifications relating to the
subject of the contract;

the information which will be made available to
tenderers in the course of the electronic auctind, a
where appropriate, when it will be made availalde t
them;

the relevant information concerning the electronic
auction process;

the conditions under which the tenderers will lidea

to bid and, in particular, the minimum differences
which will, where appropriate, be required when
bidding;

the relevant information concerning the electronic
equipment used and the arrangements and technical

specifications for connection.

(4) Before proceeding with an electronic auctionnttacting
authorities shall make a full initial evaluation tife tenders in
accordance with any award criterion set and with weighting
fixed for them. All tenderers who have submittedrddsible
tenders shall be invited simultaneously by elecicomeans to
submit new prices and, or new values; the invitatshall contain
all relevant information concerning individual cogation to the
electronic equipment being used and shall stateléte and time of
the start of the electronic auction. The electraaiction may take
place in a number of successive phases. The eléctamction may
not start sooner than two working days after théedan which
invitations are sent out.

(5) When the contract is to be awarded on the bafsiee most
economically advantageous tender, the invitatiomalstbe
accompanied by the outcome of a full evaluatiorthed relevant
tenderer, carried out in accordance with a weigh#gstablished by
a range with an appropriate maximum spread. Sucitaition shall
also state the mathematical formula to be usedcaelectronic
auction to determine automatic re-rankings on tasidof the new
prices and, or new values submitted. That formbk@lsncorporate
the weighting of all the criteria fixed to deterneithe most
economically advantageous tender, as indicatechéndontract
notice or in the specifications; for that purpoaay ranges shall,
however, be reduced beforehand to a specified vaWbere
variants are authorised, a separate formula shalpovided for
each variant.

(6) Throughout each phase of an electronic auctibe t
contracting authorities shall instantaneously cominate to all
tenderers at least sufficient information to enablem to ascertain
their relative rankings at any moment. They mayalsmmunicate
other information concerning other prices or valsedmitted,
provided that that is stated in the specificatiohlsey may also at
any time announce the number of participants irt giease of the
auction. In no case, however, may they disclosedaastities of the
tenderers during any phase of an electronic auction

(7) Contracting authorities shall close an electcoaiction in
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one or more of the following manners:

(a) in the invitation to take part in the auction thslyall
indicate the date and time fixed in advance;

(b) when they receive no more new prices or new values
which meet the requirements concerning minimum
differences. In that event, the contracting auttiesi
shall state in the invitation to take part in thecgéon
the time which they will allow to elapse after redeg
the last submission before they close the electroni
auction;

(c) when the number of phases in the auction, fixethmn
invitation to take part in the auction, has been
completed.

When the contracting authorities have decided tse&lan
electronic auction in accordance with paragraph possibly in
combination with the arrangements laid down in gaaah ), the
invitation to take part in the auction shall indieahe timetable for
each phase of the auction.

(8) After closing an electronic auction, contractiagthorities
shall award the contract in accordance with regata28 on the
basis of the results of the electronic auction. @acting
authorities may not have improper recourse to etedt auctions
nor may they use them in such a way as to prevestrict or
distort competition or to change the subject-mattethe contract,
as put up for tender in the published contractagetind defined in
the specification.

31. (1) In the contract documents, the contracting axitho
may ask the tenderer to indicate in his tender angre of the
contract which he intends to sub-contract to thpedties and any
proposed sub-contractors. Such indication shalmbthout
prejudice to the tenderer’s liability.

(2) In the contract documents, contracting authesitmay lay
down special conditions relating to the performan€ea contract,
provided that these are compatible with Communéw land are
indicated in the contract notice or in the specdfions. The
conditions governing the performance of a contrancty, in
particular, concern social and environmental coeations.

32. (1) Groups of economic operators may submit tenders
put themselves forward as candidates. These grehph not be
required by contracting authorities to assume xifigelegal form;
however, the group selected may be required toadwlsen it has
been awarded the contract, to the extent that tihiange is
necessary for the satisfactory performance of treract.

(2) In the case of public service and public worksl goublic
supply contracts covering in addition services amdsiting and
installation operations, legal persons may be neqlio indicate, in
the tender or in a request for participation, tiaenes and relevant
professional qualifications of the staff to be respible for the
performance of the public contract in question.
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33. Where, in accordance with a call for tenders, aferof Separate packages.
consists of separate packages, the procedure seéhdRart Xll
shall be followed.

34. (1) There shall be established a Public Contract¢id®e Review Board.
Board to be known as the Review Board which shalidgulated in
terms of Part XIV.

(2) It shall be the function of the Board to head atetermine
complaints submitted by any person having or haviragl an
interest in obtaining a particular public supplybpic service or
public works contract and who has been or risks@pdiarmed by
an alleged infringement by any authority listedSohedule 1 and
whose value exceeds twelve thousand euro (€12,000),
accordance with the procedures laid down in thegellations.

(3) Every contracting authority listed in Schedule shall
indicate in its tender documents that the awardhef contract is
subject to the review procedure as set forth irséheegulations.
The document shall include a copy of Parts XII dH Xas the case
may be, for the guidance of tenderers.

(4) Without prejudice to regulation 17(2), it shéikewise be
the function of the Board to hear and determine ptamnts
submitted by any person having or having had ariast in
obtaining a public service concession contract wiemourse to the
Board is so specified in the call for tender.

35. (1) Contracting authorities listed in Schedule 3lghay Statistical and
not later than June of each year, send to the MDore@ report in other reports.
relation to each public contract awarded by it dgrthe previous
calendar year as well as the number and total vafueontracts
awarded pursuant to the derogations to the Worldde
Organisation Agreement on Government Procuremelnis feport
shall include, apart from the details containedegulation 44(4):

(a) the value, estimated if necessary, of the consitiien
payable under the contract;

(b) whether the open, negotiated or restricted prooedu
was used;

(c) if the restricted procedure was used, pursuamthich
procedures was it used;

(d) the principal category of service, supply or wookbe
carried out; and

(e) the nationality of the person to whom the contnaas
awarded.

(2) A contracting authority shall send to the Dimch report
containing such information as the Director maynirtime to time
require in respect of any particular public contracespective of
its value.

36. (1) Economic operators registered in the officiatdi of Official lists.
their country may, for each contract, submit to ttemtracting
authority a certificate of registration issued bhetcompetent
authority. This certificate shall state the refererwhich enabled
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them to be registered in the list and the clasatfan given in this
list.

(2) Certified registration in official lists of ecomic operators
by the competent bodies in EU Member States shaiktitute a
presumption of suitability corresponding to the enthking’s
classification.

(3) Information which can be deduced from registratiin
official lists may not be questioned. However, widgard to the
payment of social security contributions, an adifitil certificate
may be required of any registered undertaking wkiena contract
is offered.

(4) The contracting authorities shall apply the abgvovisions
only in favour of economic operators establishedhia Member
State holding the official list.

(5) When economic operators from other Member States
being registered in a local official list, no proof statement can be
required in addition to those required of nationatlertakings.

PART V

Rules governing public contracts whose estimatddeva
equals or exceeds the threshold

Applicability. 37. (1) Public contracts whose estimated value is etmahe
threshold or is in excess thereof shall be govetne®art I, Part IV
and this Part and shall be awarded using the opeceplure, the
restricted procedure or, in the exceptional caseeg$een in
regulations 59, 60, 66, 67, 72 and 73, the negadigtrocedure:

Provided that public contracts required by thosetarcting
authorities listed in Schedule 2 shall be issuaehmiaistered and
determined by the Department of Contracts, whiahtli@ purposes
of these regulations shall act on their behalf; anblic contracts
required by those contracting authorities listedSchedule 3 shall
be issued, administered and determined by the @aing
authorities therein listed subject to the provisaet out in these
regulations.

(2) This Part shall also apply to public contractgaeded by
contracting authorities in the field of defencebpact to Article
296 of the E.C. Treaty.

Number of tenders. ~ 38.(1)(a) In restricted procedures, negotiated procedurégh w
publication of a contract notice and in the compesi
dialogue procedure, contracting authorities mayitlim
the number of suitable candidates they will invibe
tender, to negotiate or to conduct a dialogue with,
provided a sufficient number of suitable candidates
available. The contracting authorities shall indéecan
the contract notice the objective and non-
discriminatory criteria or rules they intend to &pphe
minimum number of candidates they intend to invite
and, where appropriate, the maximum number.

(b) In the restricted procedure the minimum shall ive f
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In the negotiated procedure with publication of a
contract notice and the competitive dialogue praced
the minimum shall be three. In any event the number
of candidates invited shall be sufficient to ensure
genuine competition.

(c) The contracting authorities shall invite a numhodr
candidates at least equal to the minimum numbeinset
advance. Where the number of candidates meeting the
selection criteria and the minimum levels of alilis
below the minimum number, the contracting authority
may continue the procedure by inviting the candidat
having the required capabilities. In the contexthuf
same procedure, the contracting authority may not
include other economic operators who did not retjues
to participate, or candidates who do not have the
required capabilities.

(2) Where the contracting authorities exercise tiptiom of
reducing the number of solutions to be discusseaf éenders to be
negotiated, as provided for in regulation 48(4)(4H9 66(4) and
72(4), they shall do so by applying the award critestated in the
contract notice, in the specifications or in thed#ptive document.
In the final stage, the number arrived at shall mé#r genuine
competition insofar as there are enough solutionswtable
candidates.

39. (1) Contracting authorities may award a public cantrby Negotiated
negotiated procedure, after prior publication of Bd contract Procedures.
notice in the cases mentioned in regulations 5% 72.

(2) Contracting authorities may award a public caotr by
negotiated procedure, without prior publicationasf EU contract
notice in the cases mentioned in regulations 60aGy 73.

(3) The authorities listed in Schedule 2 shall reguihe
consent of the Director if they wish to adopt thegotiated or
restricted procedures in order to carry out theocprement under
this regulation.

(4) The authorities listed in Schedule 3 and Schedulwhich
wish to adopt the restricted or negotiated procedun order to
carry out their procurement under this regulatisimall require the
prior consent from the Minister responsible forttlaaithority, or
from an official in that Ministry duly delegated imriting by his
Minister.

(5) (@ In all instances where the negotiated procedure in
accordance with this regulation is to be adoptée, t
matter may be referred by the Director of Contramts
the contracting authority to the Minister who shall
appoint anad hoc committee with the responsibility of
conducting the negotiated procedure, in accordance
with this regulation, on behalf of the contracting
authority.

(b) The ad hoc committee shall be composed of such
number of persons as the Minister may deem
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appropriate after having due regard to the compyexi
of the particular contract.

(c) Thead hoc committee shall ensure that the provisions
of this regulation are duly observed, and shalhtifg
the tenderer who submitted the most economic
advantageous tender.

(d) The ad hoc committee shall operate under the
supervision of the Director of Contracts.

40. When fixing the time-limits for the receipt of tegxd and
requests to participate, contracting authoritiesllstake account in
particular of the complexity of the contract ane ttime required
for drawing up tenders, without prejudice to thenmium time
limits set out in regulation 41.

41. (1) In the case of open procedures, the minimum time
limit for the receipt of tenders shall be fifty-twdays from the date
on which the contract notice was sent.

(2) In the case of restricted procedures, negotigtetedures
with publication of a contract notice referred toregulation 39(1)
and the competitive dialogue:

(a) the minimum time-limit for receipt of requests to
participate shall be thirty-seven days from theedam
which the contract notice is sent;

(b) in the case of restricted procedures, the minimum
time-limit for the receipt of tenders shall be fodays
from the date on which the invitation is sent.

(3) (@) When contracting authorities have published a mprio
information notice, the minimum time-limit for the
receipt of tenders under sub-regulations (1) an¢bj2
may, as a general rule, be shortened to thirtydsiys,
but under no circumstances to less than twenty-two
days.

(b) The time limit shall run from the date on whicheth
contract notice was sent in open procedures, amu fr
the date on which the invitation to tender was dant
restricted procedures.

(c) The shortened time-limit as contained herein shall
permitted provided that the prior information neatic
has included all the information required for the
contract notice in Annex | A in Schedule 10, ingoda
that information is available at the time the netis
published and that the prior information notice was
sent for publication between fifty-two days and tvee
months before the date on which the contract notice
was sent.

(4) Where notices are drawn up and transmitted legtednic
means in accordance with the format and proceddoes
transmission indicated in point 3 of Annex Il inf&dule 10, the
time-limits for the receipt of tenders referreditosub-regulations
(1) and (3) in open procedures, and the time liimitthe receipt of
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the request to participate referred to in sub-ragoh (2)@), in
restricted and negotiated procedures and the catiygetlialogue,
may be shortened by seven days.

(5) The time-limits for receipt of tenders referréa in sub-
regulations (1) and (2bj may be reduced by five days where the
contracting authority offers unrestricted and fditect access by
electronic means to the contract documents andsapplementary
documents from the date of publication of the nefilt accordance
with Schedule 10, Annex Il, specifying the texttbe notice and
the internet address at which the documentaticaactessible. This
reduction may be added to that referred to in sdulation (4).

(6) If for whatever reason, the specifications amel $supporting
documentation or additional information, althougtguested in
good time, are not supplied within the time-limgst in sub-
regulation (8) and in regulation 44, or where tensdean be made
only after a visit to the site or after on-the-spospection of
documents supporting the contract documents, the-limits for
the receipt of tenders shall be extended so theeabnomic
operators concerned may be aware of all the inftionaneeded to
produce tenders.

(7) In the case of restricted procedures and netgtia
procedures with publication of a contract noticéereed to in
regulation 39(1), where urgency renders impractieahe time-
limits laid down in this regulation, contractingthorities may fix:

(a) a time-limit for the receipt of requests to paipete
which may not be less than fifteen days from thteda
on which the contract notice was sent, or less tiean
days if the notice was sent by electronic means, in
accordance with the format and procedures for
transmission indicated in point 3 of Annex Il of
Schedule 10; and

(b) inthe case of restricted procedures, a time-lfimitthe
receipt of tenders which shall be not less thandays
from the date of invitation to tender.

(8) In open procedures, when contracting authorities not
offer unrestricted and full direct access by eleaic means in
accordance with sub-regulation (5) to the specificas and
supporting documentation, the specifications angpsementary
documents shall be sent to economic operators byctntracting
authority within six days from the date of recegdtthe request to
participate, provided that the request was madgoind time before
the deadline for submission of tenders:

Provided that all documents shall, at the optioneath
economic operator, either be collected by the eotinmperators
from the place indicated in the contract noticestvall be
dispatched to them provided that they would haverpo dispatch
made good the costs of such dispatch.

(9) Insofar as it has been requested in good tindeljtnal
information relating to the contract documents kbal supplied by
the contracting authorities or competent departsemt later than
six days before the final date fixed for the ret¢aptenders.
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42. Where a contracting authority intends to award #lijgu
works concession contract, the provisions of regata71 shall

apply.

43. The calculation of the time limits under this Pahall be
made in accordance with Council Regulation (EECraEam) No
1182/71 of 3 June 1971 determining the rules applie to periods,
dates and time limits.

44.(1) @) In restricted procedures, competitive dialogue

(b)

(©)

(d)

(€)

procedures and negotiated procedures with pubtinati
of a contract notice within the meaning of regubati
39(1), contracting authorities shall simultaneoushd
in writing invite the selected candidates to subthéir
tenders or to negotiate or, in the case of a coitipet
dialogue, to take part in the dialogue.

The invitation to the candidates shall include:

(i) either a copy of the specifications or of the
descriptive document and any supporting
documents, or

(i) a reference to accessing the specifications and
the other documents indicated in sub-paragraph
(i), when they are made directly available by
electronic means in accordance with regulation
41(5).

Where an entity other than the contracting autlyori
responsible for the award procedure has the
specifications, the descriptive document and, oy an
supporting documents, the invitation shall state th
address from which those specifications, that
descriptive document and those documents may be
requested and, if appropriate, the deadline for
requesting such documents, and the sum payable for
obtaining them and any payment procedures. The
competent department shall send that documentation
to the economic operator without delay upon recefpt

a request.

The additional information on the specificatiorthe
descriptive document or the supporting documents
shall be sent by the contracting authority or the
competent department not less than six days befare
deadline fixed for the receipt of tenders, providbdt

it is requested in good time. In the event of arieted

or an accelerated procedure, that period shallooe f
days.

In addition, the invitation to submit a tender, to
participate in the dialogue or to negotiate musttam
at least:

(i) areference to the contract notice published;
(i) the deadline for the receipt of the tenderse th
address to which the tenders must be sent and

the language or languages in which the tenders
must be drawn up;



PUBLIC PROCUREMENT [S.L.174.04

35

2) @

(b)

(c)

(iii) in the case of competitive dialogue, the dated
the address set for the start of consultation and
the language or languages used;

(iv) a reference to any other adjoining documents to
be submitted, either in support of verifiable
declarations by the tenderer in accordance with
regulation 28(1) and (2) and regulation 38 or to
supplement the information referred to in that
regulation, and under the conditions laid down
in regulations 51 and 52;

(v) the relative weighting of criteria for the awaofl
the contract or, where appropriate, the
descending order of importance for such criteria,
if they are not given in the contract notice, the
specifications or the descriptive document:

Provided that, in the case of contracts awarded in
accordance with the provisions of regulation 48 th
information referred to in paragrapl)(ii) shall not
appear in the invitation to participate in the digle
but it shall appear in the invitation to submitemder.

Contracting authorities shall as soon as possitfltam
candidates and tenderers of decisions reached
concerning the conclusion of a framework agreement,
the award of contracts or admittance to a dynamic
purchasing system, and shall do so in writing if
requested by candidates or tenderers.

Contracting authorities shall inform candidatesd an
tenderers of the grounds for any decision not to
conclude a framework agreement or award a contract
for which there has been call for competition, dr o
their decision to recommence the procedure or
implement a dynamic purchasing system, and shall do
so in writing if requested by candidates or tendere

In all cases mentioned in paragrapl$ &nd ), the
contracting authorities shall inform the Directdrtbe
matters referred to therein.

(3) The contracting authority shall, within fifteatays of the
date on which the request is received by a particemed, inform:

(a)
(b)

(c)

any unsuccessful candidate, of the reasons for
rejection of its application;

any unsuccessful tenderer, of the reasons for the
rejection of his tender, including, for the caseterred

to in regulations 46(3) and (4), the reasons faer it
decision of non-equivalence or its decision that th
works, supplies or services do not meet the
performance or functional requirement;

any tenderer who has submitted an admissible tende
of the characteristics and relative advantageshef t
tender selected as well as the name of the suadessf
tenderer or the parties to the framework agreement:



36 [S.L.174.04 PUBLIC PROCUREMENT

Communication.

Provided that contracting authorities may decide to
withhold certain information on the contract awardferred to in
this regulation, where release of such informatioould impede
law enforcement or otherwise be contrary to theljguimterest or
would prejudice the legitimate commercial interestseconomic
operators, public or private, or might prejudicérfaompetition
between them.

(4) For every contract, framework agreement and yever
establishment of a dynamic purchasing system, dreracting
authority shall take appropriate steps to docuntbatprogress of
award procedures and shall draw up a written repdyich shall
include at least the following and shall be forwaddto the
Director, and to the Commission if the Commissiorrequests:

(a) the name and address of the contracting authdtity,
subject-matter and value of the contract, framework
agreement or dynamic purchasing system;

(b) the names of the successful candidates or tenslerer
and the reasons for their selection;

(c) the names of the candidates or tenderers rejeateld
the reasons for their rejection;

(d) the reason for rejection of tenders found to be
abnormally low;

(e) the name of the successful tenderer and the rsason
why his tender was selected and, if known, any shar
of the contract or the framework agreement whioh th
successful tenderer may intend to subcontract ita th
parties;

(fy if the contracting authority has used negotiated
procedures, the circumstances which justify the afse
such procedures;

(g) as far as the competitive dialogue is concernée, t
circumstances as laid down in regulation 48 justidy
the use of this procedure;

(h) if necessary, the reasons why the contractingaitth
has decided not to award a contract or framework
agreement or to establish a dynamic purchasing
system.

45. (1) All communication and information exchange may b
by post, by fax, by electronic means in accordamngeh sub-
regulations (4) and (5), by telephone in the casekcircumstances
referred to in sub-regulation (6), or by a combinatof those
means, according to the choice of the contractintparity.

(2) The means of communication chosen must be gépera
available and thus not restrict economic operatacess to the
tendering procedure.

(3) Communication and the exchange and storage of
information shall be carried out in such a way @gnsure that the
integrity of data and the confidentiality of tendeand requests to
participate are preserved, and that the contractinthorities
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examine the content of tenders and requests tacpgzate only after
the time limit set for submitting them has expired.

(4) The tools to be used for communicating by eleic
means, as well as their technical characteristicgst be non-
discriminatory, generally available and interopdealwith the
information and communication technology produaisggeneral
use.

(5) The following rules are applicable to devicesr fthe
electronic transmission and receipt of tenderstandkevices for the
electronic receipt of requests to participate:

(a) information regarding the specifications necesdary
the electronic submission of tenders and requests t
participate, including encryption shall be avaiklb
interested parties. Moreover, the devices for the
electronic receipt of tenders and requests to padte
shall conform to the requirements of Schedule 11;

(b) contracting authorities may, in compliance with
Article 5 of Directive 1999/93/EC, require that
electronic tenders be accompanied by an advanced
electronic signature in conformity with paragraph 1
thereof;

(c) contracting authorities may introduce or maintain
voluntary accreditation schemes aiming at enhanced
levels of certification service provision for such
devices;

(d) tenderers or candidates shall undertake to submit,
before expiry of the time Ilimit laid down for
submission of tenders or requests to participdte, t
documents, certificates and declarations refercetht
regulations 50 to 53 and regulation 36 if they di n
exist in electronic format.

(6) The following rules shall apply to the transnidiss of
requests to participate:

(a) requests to participate in procedures for the dwatr
public contracts may be made in writing or by
telephone;

(b) where requests to participate are made by telephan
written confirmation must be sent before expirytio¢
time limit set for their receipt;

(c) contracting authorities may require that requésts
participation made by fax must be confirmed by post
or by electronic means, where this is necessaryher
purposes of legal proof. Any such requirement,
together with the time limit for sending confirmeti
by post or electronic means, must be stated by the
contracting authority in the contract notice.

46.(1) (a)Contracting authorities shall set out technicakchnical
specifications for public contracts and these shell Specifications.
included in the contract documents. Whenever pdssib
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(b)

these technical specifications should be definedso
to take into account accessibility criteria for pé®
with disabilities or design for all users.

Technical specifications shall afford equal accéss
tenderers and not have the effect of creating
unjustified obstacles to the opening of public
procurement to competition.

(2) Without prejudice to the legally binding techalicules in
Malta, and insofar as these are compatible with @amity law,
the technical specifications shall be formulated:

(@)

(b)

(©

(d)

either by reference to technical specifications as
defined in sub-regulation (7) and, in order of
preference, to national standards transposing Eamop
Standards, European Technical Approvals, common
technical specifications, international standamtier
technical reference systems established by the
European standardisation bodies or, when theseotlo n
exist, to national standards, national technical
approvals or national technical specifications tie

to the design, calculation and execution of the kgor
and use of the products. Each reference shall be
accompanied with the words "or equivalent”; or

in terms of performance or functional requirements
The latter may include environmental charactersstic
However, such parameters must be sufficiently meci
to allow tenderers to determine the subject-mattfer
the contract and to allow contracting authorities t
award the contract; or

in terms of performance or functional requiremeass
mentioned in paragraph b), with reference to
specifications mentioned in paragra) @s a means
of presuming conformity with such performance or
functional requirements; or

by referring to the specifications mentioned in
paragraph &) for certain characteristics, and by
referring to the performance or functional
requirements mentioned in paragraph) for other
characteristics.

(3) Where a contracting authority makes use of thdom of
referring to the specifications in sub-regulatidj(é), it cannot
reject a tender on the grounds that the product sarvices
tendered for do not comply with the specificatidnswhich it has
referred, once the tenderer proves in his tendéndcatisfaction of
the contracting authority, by whatever appropriateans, that the
solutions which he proposes satisfy in an equivalaanner the
requirements defined by the technical specificado®n
appropriate means might be constituted by a te@irdossier of
the manufacturer or a test report from a recognisedy.

(4) Where a contracting authority uses the optiad thown in
sub-regulation (2) to prescribe in terms of perfamee or
functional requirements, it may not reject a tenfi@r works,
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products or services which comply with a nationtdrsdard
transposing a European Standard, with a Europearhmieal
approval, a common technical specification, an intdional
standard or a technical reference system estaldlibyea European
standardisation body, if these specifications addrehe
performance or functional requirements which it keid down. In
his tender the tenderer must prove to the satiséacdf the
contracting authority and by any appropriate metwas the work,
product or service in compliance with the standareets the
performance or functional requirements of the carcting
authority. An appropriate means might be constiduig a technical
dossier of the manufacturer or a test report fromacgnised body.

(5) Where contracting authorities lay down enviromiad
characteristics in terms of performance or funcaiorequirements
as referred to in sub-regulation (B)( they may use the detailed
specifications, or if necessary, parts thereof,dasined by
European, national or multi-national eco-labelsbgrany other
eco-label, provided that:

(a) those specifications are appropriate to define the
characteristics of the supplies or services thattae
object of the contract;

(b) the requirements for the label are drawn up on the
basis of scientific information;

(c) the eco-labels are adopted using a procedure ichwh
all stakeholders, such as government bodies,
consumers, manufacturers, distributors and
environmental organisations can participate; and

(d) they are accessible to all interested parties:

Provided that contracting authorities may indicttat the
products and services bearing the eco-labels aesymed to
comply with the technical specifications laid downthe contract
documents; however they must accept any other gpiate means
of proof, such as a technical dossier of the mactufieer or a test
report from a recognised body.

(6) Unless such specifications are justified by thebject-
matter of the contract, contracting authoritieslshat introduce
into the contractual clauses relating to a giventcact technical
specifications which mention products of a specifiake or source
or of a particular process or to trade marks, p@tetypes, or of a
specific origin or production with the effect ofvauring or
eliminating certain undertakings or certain prodsicSuch
reference shall be permitted on an exceptional fashere a
sufficiently precise and intelligible descriptior the subject-
matter of the contract pursuant to sub-regulati®)sand (3) is not
possible. Such reference shall be accompanied bywbrds "or
equivalent”.

(7) For the purposes of this regulation the follogiterms
mean:

"technical specifications"”, in the case of publiarks contracts
means the totality of the technical prescriptiomntained in
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particular in the tender documents, defining tharacteristics
required of a work, material, product or supply,igthpermits a
work, a material, a product or a supply to be di&sct in a manner
such that it fulfils the use for which it is intead by the contracting
authority. These characteristics shall include Ibvef
environmental performance, design for all requiratsgincluding
accessibility for disabled persons) and conformagsessments,
performance, safety or dimensions, including proeexs
concerning quality assurance, terminology, symbutdsting and
test methods, packaging, marking and labelling pnaduction
processes and methods. They shall also includesmdkating to
design and costing, the test, inspection and aecepts conditions
for works and methods or techniques of constructiad all other
technical conditions which the contracting authpigt in a position
to prescribe, under general or specific regulatiomselation to the
finished works and to the materials or parts whteéy involve;

"technical specifications", in the case of publipply or service
contracts, means a specification in a documentrdafj the
required characteristics of a product or a serveaegh as quality
levels, environmental performance levels, desigm &dl
requirements (including accessibility for disableéersons) and
conformity assessment, performance, use of prodsefiety or
dimensions, including requirements relevant to pmeduct as
regards the name under which the product is s@dninology,
symbols, testing and test methods, packaging, meglkind
labelling, user instructions, production procesard methods and
conformity assessment procedures;

"'standard' means a technical specification appbby a
recognized standardizing body, for repeated or cmundus
application compliance with which is not compuls@ayd which
falls into one of the following categories:

(a) International standard - a standard adopted by an
international standards organisation and made
available to the general public;

(b) European standard - a standard adopted by a Eanope
standards organisation and made available to the
general public;

(c) National standard - a standard adopted by a nation
standards organisation and made available to the
general public;

"European technical approval" means a favourabdtdnical
assessment of the fitness for use of a productafparticular
purpose, based on fulfilment of the essential regumients for
building works, by means of the inherent charactgcs of the
product and the defined conditions of applicatiomdause.
European Technical Approvals are issued by an apgrbody
designated for this purpose by the Member State,;

"'common technical specification' means a techiica
specification laid down in accordance with a pragedrecognized
by the Member States to ensure uniform applicatiall Member
States which has been published in the Officialrdau of the
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European Union;

"technical reference" means any product produgeé&dxropean
standardisation bodies, other than official staddamlaccording to
procedures adopted for the development of marketise

"recognised bodies" means, within the context of tlegulation,
test and calibration laboratories, and certificatand inspection
bodies, which comply with applicable European Stadd.

47. (1) Where the criterion for the award of the contriadhat Variants.
of the most economically advantageous tender, cacting
authorities may authorise tenderers to submit vasia

(2) (a) Contracting authorities shall indicate in the gawt
notice whether or not they authorise variants; aats
shall not be authorised without this indication.

(b) Contracting authorities authorising variants stsdlte
in the contract documents the minimum requirements
to be met by the variants and any specific requaets
for their presentation.

(c) Only variants meeting the minimum requirementsl lai
down by the contracting authorities shall be tak&o
consideration.

(3) In the procedures for awarding public supply services
contracts, contracting authorities which have avuided variants
may not reject a variant on the sole ground thawdtuld, if
successful, lead to either a service contract mathan a public

supply contract or a supply contract rather thgvullic service
contract.

48. (1) In case of particularly complex contracts, wher@ompetitive
contracting authorities consider that the use of tipen or dialogue.
restricted procedure will not allow the award oétbontract, the
latter may make use of the competitive dialoguadnordance with
this regulation:

Provided that a public contract shall be awardedhensole basis
of the award criterion for the most economicallywadtageous
tender.

(2) Contracting authorities shall publish a contrawttice
setting out their needs and requirements, whicly gfall define in
that notice and or in a descriptive document.

(3) (a) Contracting authorities shall open, with the calades
selected in accordance with the relevant provisiohs
regulations 28, 36, 50, 51, 52 and 53, a dialoduwe t
aim of which shall be to identify and define theans
best suited to satisfying their needs. They maguls
all aspects of the contract with the chosen canedisla
during this dialogue.

(b) During the dialogue, contracting authorities shall
ensure equality of treatment among all tenderenms. |
particular, they shall not provide information in a
discriminatory manner which may give some tenderers
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an advantage over others.

(c) Contracting authorities may not reveal to the othe
participants solutions proposed or other confidanti
information  communicated by a candidate
participating in the dialogue without the candidate
agreement.

(4) Contracting authorities may provide for the prdare to
take place in successive stages in order to redneenumber of
solutions to be discussed during the dialogue stagapplying the
award criteria in the contract notice or the destivie document.
The contract notice or the descriptive documentlshdicate that
recourse may be had to this option.

(5) The contracting authority shall continue suchldgue until
it can identify the solution or solutions, if nes=gy after
comparing them, which are capable of meeting itsdse

(6) Having declared that the dialogue is concluded having
so informed the participants, contracting authestshall ask them
to submit their final tenders on the basis of thRiSon or solutions
presented and specified during the dialogue. Thenrders shall
contain all elements required and necessary fop#réormance of
the project. These tenders may be clarified, spedifind fine-
tuned at the request of the contracting authotitgwever, such
clarification, specification, fine-tuning or addtial information
may not involve changes to the basic features efténder or the
call for tender, variations which are likely to tlist competition or
have a discriminatory effect.

(7) Contracting authorities shall assess the tendersived on
the basis of the award criteria laid down in theattact notice or
the descriptive document and shall choose the rmoghomically
advantageous tender in accordance with regulatB(8)2 (4) and
(5). At the request of the contracting authoritiettenderer
identified as having submitted the most economycatlvantageous
tender may be asked to clarify aspects of the temdeconfirm
commitments contained in the tender provided tliesdnot have
the effect of modifying substantial aspects of theder or of the
call for tender and does not risk distorting conifg@t or causing
discrimination.

(8) The contracting authorities may specify priceppayments
to the participants in the dialogue.

(9) (@ In all instances where the competitive dialogue in
accordance with this regulation is to be adoptée, t
matter may be referred by the Director of Contramts
the contracting authority to the Minister who shall
appoint anad hoc committee with the responsibility of
conducting the competitive dialogue, in accordance
with this regulation, on behalf of the contracting
authority.

(b) The ad hoc committee shall be composed of such
number of persons as the Minister may deem
appropriate after having due regard to the compyexi
of the particular contract.
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(¢) Thead hoc committee shall ensure that the provisions
of this regulation are duly observed, and shalhidg
the tenderer who submitted the most economically
advantageous tender.

(d The ad hoc committee shall operate under the
supervision of the Director of Contracts.

49. (1) Contracting authorities shall make known, by meaf EU notices.
an EU prior information notice published by the Guoission or by
themselves on their "buyer profile" as describegpaint 2(b) of
Annex Il in Schedule 10:

(a) where supplies are concerned, the estimated vatak

of the contracts or the framework agreements by
product area which they intend to award over the
following twelve months, where the total estimated
value, taking into account regulations 12 and 16, i
equal to or greater than seven hundred thousanal eur
(€700,000). The product area shall be established b
the contracting authorities by reference to the CPV
nomenclature;

(b) where services are concerned, the estimated vatak
of the contracts or the framework agreements irheac
of the categories of services listed in Schedueéhith
they intend to award over the following twelve
months, where such estimated value, taking into
account regulations 12 and 16, is equal to or great
than seven hundred thousand euro (€700,000);

(c) where works are concerned, the essential
characteristics of the contracts or the framework
agreements which they intend to award, the estichate
value of which is equal to or greater than the shidd
specified in regulation 12, taking into account
regulation 16.

The notices referred to in paragrapl@ &nd p) shall be
sent to the Commission or published on the buyefileras soon as
possible after the beginning of the budgetary year.

The notice referred to in paragrapt) 6hall be sent to the
Commission or published on the buyer profile asnsae possible
after the decision approving the planning of theksocontracts or
the framework agreements that the contracting aitibe intend to
award.

Contracting authorities who publish a prior infortoa
notice on their buyer profiles shall send the Comsion,
electronically, a notice of the publication of thdor information
notice on a buyer profile, in accordance with tloenmhat and
detailed procedures for sending notices indicategaint 3 of
Annex Il in Schedule 10.

Publication of the notices referred to in paragaf), (b)
and €) shall be compulsory only where the contractinghauities
take the option of shortening time-limits for theceipt of tenders
as laid down in regulation 41(3).
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This sub-regulation shall not apply to negotiated
procedures without the prior publication of a caetrnotice.

(2) Where contracting authorities intend to awardpablic
contract or a framework agreement by open, resticr, under the
conditions laid down in regulation 39, by negotthtgrocedure with
the publication of a contract notice or, under toaditions laid
down in regulation 48, a competitive dialogue, trshall make
known their intention by means of an EU contractice

(3) (a) Contracting authorities which wish to set up a ahyric
purchasing system shall make known their intentign
means of a contract notice.

(b) Contracting authorities wishing to award a contrac
based on a dynamic purchasing system shall make
known their intention by means of a simplified
contract notice.

(4) (a) Contracting authorities which have awarded a publi
contract or concluded a framework agreement shall
send a notice of the results of the award proceduare
later than forty-eight days after the award of the
contract or the conclusion of the framework agreeme

(b) In the case of framework agreements concluded in
accordance with regulation 26, the contracting
authorities are not bound to send a notice of &sailts
of the award procedure for each contract basecan t
agreement.

(c) Contracting authorities shall send a notice of thgult
of the award of contracts based on a dynamic
purchasing system within forty-eight days of theaagv
of each contract. They may, however, group such
notices on a quarterly basis. In that case, theall sh
send the grouped notices within forty-eight dayshaf
end of each quarter.

(d) In the case of public service contracts listed in
Schedule 8, the contracting authorities shall iatedn
the notice whether they agree to its publication.

(e) Certain information on the contract award or the
conclusion of the framework agreement may be
withheld from publication where release of such
information would impede law enforcement or
otherwise be contrary to the public interest, would
harm the legitimate commercial interests of ecormomi
operators, public or private, or might prejudicear fa
competition between them.

(5) Notices shall include the information mentiornadAnnex |
A in Schedule 10 and, where appropriate, any othfarmation
deemed useful by the contracting authority in tlenfiat of
standard forms adopted by the Commission.

(6) The contracting authorities shall send the caettmotices
to the Commission either by electronic means inoadance with
the format and procedures for transmission indidateAnnex Il of
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Schedule 10, paragraph 3, or by other means. Inethent of
recourse to the accelerated procedure set outgnlation 41(7),
notices must be sent either by telefax or by el means, in
accordance with the format and procedures for tnaigsion
indicated in Annex Il of Schedule 10, paragrapiN8tices shall be
published in accordance with the technical charastes for
publication set out in point 1(a) and (b) of Annéxf Schedule 10.

(7) Contract notices shall be published in full in afficial
language of the Community as chosen by the corntrgctuthority.
A summary of the contract notice shall be publisiedhe other
languages of the Community.

(8) Notices drawn up and transmitted by electronieans in
accordance with the format and procedures for tnaigsion
indicated in Annex Il of Schedule 10, paragraphh&ald be
published no later than five days after they angt.sEotices which
are not transmitted by electronic means in accoceawith the
format and procedures for transmission indicatedmmex Il of
Schedule 10, paragraph 3 shall be published net lditan twelve
days after their dispatch or in the case of theelrated procedure
referred to in regulation 41(7), not later thanefidays after they
are sent.

(9) Notices shall not be published in the Gazettendhe press
before the date of dispatch of the contract notiteshe
Commission. They shall state the date of dispatcthe contract
notice and shall not contain information other thhat dispatched
to the Commission or published on a buyer profileaccordance
with sub-regulation (1).

(10) The contracting authorities must be able topsuproof of
the date of dispatch. Confirmation by the Commissaf the
publication of the notice sent shall constitutegfrof publication.

(11) The content of contract notices not sent bgteteic means
in accordance with the format and procedures fansmission
indicated in Annex Il of Schedule 10, paragraphhalsbe limited
to approximately six hundred and fifty words.

(12) Contracting authorities may arrange for the Ipation in
accordance with this regulation notices announcpudplic
contracts which are not subject to the publicatiequirement laid
down herein.

50. (1) Any economic operator may be excluded fromualitative
participating in a public contract where the ecomooperator: selection criteria.

(a) is bankrupt or is being wound up, or whose affairs
being administered by the court, who has enter¢al in
an arrangement with creditors or who has suspended
business activities or who is in any analogousatian
arising from a similar procedure under national daw
and regulations;

(b) is the subject of proceedings for a declaration of
bankruptcy, for an order for compulsory winding ap
administration by the court or for an arrangemeithw
creditors or of any other similar proceedings under
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national laws or regulations;

(c) has been convicted of an offence concerning his
professional conduct by a judgement which has the
force ofres judicata in accordance with the laws of
Malta;

(d) has been declared gquilty of grave professional
misconduct proven by any means which the
contracting authorities can demonstrate;

(e) has not fulfilled obligations relating to the pagnt of
social security contributions in accordance witke th
law of Malta or the country in which he is estahbs;

(f) has not fulfilled obligations relating to the pagnt of
taxes in accordance with the legal provisions ofltkla
or the country in which he is established;

(g) is guilty of serious misrepresentation in supptyitine
information required under these regulations or mats
supplied such information.

(2) Where the contracting authority requires proodnfi the
candidate or tenderer that none of the cases quiotexlb-
regulation (1)4), (b), (c), (e) and €) applies to him, it shall accept,
as sufficient evidence, relevant certification isdlby a competent
judicial or administrative body in the country ofigin or the
country whence that person comes showing that thepgirements
have been met.

(3) Where the certification referred to in sub-regfion (2) is
not available, it may be replaced by a declarabanoath or by a
solemn declaration made by the person concernedrieeh
Commissioner for Oaths in Malta or before a judilcoa
administrative authority, a notary or a competerdgfpssional or
trade body, in that person’s country of residence.

(4) Any candidate or tenderer who has been the stilmé a
conviction by final judgment of which the contrawgi authority is
aware for one or more of the reasons listed bethall be excluded
from participation in a public contract:

(a) participation in a criminal organisation, as definin
Article 2(1) of Council Joint Action 98/733/JHA,;

(b) corruption, as defined in Article 3 of the Coungitt
of 26 May 1997 and Article 3(1) of Council Joint
Action 98/742/JHA respectively;

(c) fraud within the meaning of Article 1 of the
Convention relating to the protection of the fingc
interests of the European Communities;

(d) money laundering, as defined in Article 1 of Collinc
Directive 91/308/EEC of 10 June 1991 on prevention
of the use of the financial system for the purpo$e
money laundering:

Provided that the Director may authorise a deragafrom
the application of this sub-regulation for overrigirequirements in
the general interest.
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For the purposes of this sub-regulation, the cating
authorities shall, where appropriate, ask candslatetenderers to
supply the documents referred to in sub-regulati@sand (3) and
may, where they have doubts concerning the perssitahtion of
such candidates or tenderers, also apply to the poment
authorities to obtain any information they considecessary on the
personal situation of the candidates or tenderenserned.

Where the information concerns a candidate or tesrde
established in a Member State other than Malta,cthrtracting
authority may seek the cooperation of the compeaeitorities.

Having regard to the national laws of the Membeat&t
where the candidates or tenderers are establistiezh requests
shall relate to legal and, or natural persons, utdhg, if
appropriate, company directors and any person ltapowers of
representation, decision or control in respecths tandidate or
tenderer.

(5) The Director of Contracts shall have the auttyorio
implement a mechanism for the black listing of eoaric
operators.

51. (1) Proof of the economic operator's economic ar&lidence of
financial standing may, as a general rule, be 8hadinter alia, by gggggﬁ'iggfandmg
one or more of the following: '

(a) appropriate statements from banks, or where
appropriate, evidence of relevant professional
indemnity insurance;

(b) the presentation of balance-sheets or extracts
therefrom, where publication of the balance sheets
required under company law in the country in which
the economic operator is established;

(c) a statement of the economic operator’'s overall
turnover and, where appropriate, its turnover spesct
of the products, works or services to which the
contract relates for the three previous financiaans
depending on the date on which the economic operato
was set up or the economic operator started tradiag
far as the information on these turnovers is avdéa

(2) An economic operator may, where appropriate &rda
particular contract, rely on the capacities of atleamtities,
regardless of the legal nature of the links whitchas with them. It
must in that case prove to the contracting autlidahiat it will have
at its disposal the resources necessary, for exangyl producing
an undertaking by those entities to that effect.

(3) Under the same conditions, a group of econonpierators
as referred to in regulation 32 may rely on the alaifities of
participants in the group or of other entities.

(4) Contracting authorities shall specify, in thentract notice
or in the invitation to tender, which referencesntiened in sub-
regulation (1) have been chosen and which mustrbeiged, and
of any others it deems fit.
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Evidence of
technical capacity.

(5) In the event that a candidate or tenderer is,dfoy valid
reason, unable to provide the references requdstedcontracting
authority, its economic and financial standing nieysubstantiated
by any other document which the contracting autiyocbnsiders
appropriate.

52. (1) The technical and, or professional abilities thie
economic operators shall be assessed and examinaccbrdance
with sub-regulation (2).

(2) Evidence of the economic operators’ technicalitids may
be furnished by one or more of the following meawsording to
the nature, quantity or importance, and use ofwibeks, supplies
or services:

(@ (i) a list of the works carried out over the pfise
years, accompanied by certificates of
satisfactory execution for the most important
works. These certificates shall indicate the
value, date and site of the works and shall
specify whether they were carried out according
to the rules of the trade and properly completed.
Where appropriate, the competent authority
shall submit these certificates to the contracting
authority direct;

(i) a list of the principal deliveries effected tie
main services provided in the past three years,
with the sums, dates and recipients, whether
public or private, involved. Evidence of delivery
and services provided shall be given:

- where the recipient was a contracting
authority, in the form of certificates issued
or countersigned by the competent
authority;

- where the recipient was a private
purchaser, by the purchaser’s certification
or, failing this, simply by a declaration by
the economic operator;

(b) an indication of the technicians or technical i
involved, whether or not belonging directly to the
economic operator’s undertaking, especially those
responsible for quality control and, in the case of
public works contracts, those upon whom the
contractor can call in order to carry out the work;

(c) a description of the technical facilities and meas
used by the supplier or service provider for ensgri
quality and the economic operator’s study and resea
facilities;

(d) where the products or services to be supplied are
complex or, exceptionally, are required for a spkci
purpose, a check carried out by the contracting
authorities or on their behalf by a competent aéfic
body of the country in which the supplier or seevic
provider is established, subject to that body’s
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or the technical capacity of the service provided af
necessary, on the means of study and research which
are available to it and the quality control meastuite

will operate;

(e) the educational and professional qualificationsthod
service provider or contractor and, or those of the
economic operator's managerial staff and, in
particular, those of the person or persons resjpbasi
for providing the services or managing the work;

(f) for public works contracts and public services
contracts, and only in appropriate cases, an irnidina
of the environmental management measures that the
economic operator will be able to apply when
performing the contract:

Provided that should contracting authorities requir
the production of certificates drawn up by indepemd
bodies attesting the compliance of the economic
operator with certain environmental management
standards, they shall refer to the Community Eco-
Management and Audit Scheme (EMAS) or to
environmental management standards based on the
relevant European or international standards dedif
by bodies conforming to Community law or the
relevant European or international standards
concerning certification. They shall recognise
equivalent certificates from bodies establishedtimer
Member States. They shall also accept other evielenc
of equivalent environmental management measures
from economic operators;

(9) a statement of the average annual manpower of the
service provider or contractor and the number of
managerial staff for the last three years;

(h) a statement of the tools, plant or technical emept
available to the service provider or contractor for
carrying out the contract;

(i) an indication of the proportion of the contractiath
the services provider intends possibly to subcarira

(i) with regard to the products to be supplied:

(i) samples, descriptions and, or photographs, the
authenticity of which must be certified if the
contracting authority so requests;

(i) certificates drawn up by official quality cormr
institutes or agencies of recognised competence
attesting the conformity of products clearly
identified by references to specifications or
standards.

(3) An economic operator may, where appropriate frda
particular contract, rely on the capacities of atleatities,
regardless of the legal nature of the links whitchas with them. It
must in that case prove to the contracting autlahiat it will have
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at its disposal the resources necessary for thewken of the
contract, for example, by producing an undertakingthose
entities to place the necessary resources at thpodial of the
economic operator.

(4) In so far as economic operators for a publictcaet either
have to possess a particular authorization or toneenbers of a
particular organization in their home country irder to be able to
perform the service, supply or work concerned, tbatracting
authority may require them to prove that they haluch
authorization or membership.

(5) Any economic operator may be requested to prbise
enrolment, as prescribed in his country of estéinlient, in one of
the professional or trade registers or to providaealaration or
certificate as described in sub-regulation (10).

(6) Under the same conditions a group of economieraiors
as referred to in regulation 32 may rely on thelghds of
participants in the group or in other entities.

(7) In procedures for awarding public contracts Imgvas their
object supplies requiring siting or installation tkpthe provision
of services and, or the execution of works, thdigbof economic
operators to provide the service or to executeinig&allation or the
work may be evaluated in particular with regardtheir skills,
efficiency, experience and reliability.

(8) The contracting authority shall specify, in thetice or in
the invitation to tender, which references unddy-segulations (2)
and (3) it wishes to receive.

(9) The extent of the information referred to in wéagion 51
and in sub-regulations (1), (2), (3), (4), (5) a8 must be
confined to the subject matter of the public coatra

(10) The contracting authority shall take into catesation the
legitimate interests of candidates and tenderersegsards the
protection of their technical or trade secrets.

(11) The Department of Contracts shall designateatit@orities
and bodies competent to issue the documents, c¢eatds or
declarations referred to in this regulation andlisteathwith inform
the Commission and other Member States thereof.

(12) A list of the relevant professional and tradsisters and
authorities from which the relevant declarationsertificates may
be obtained shall be kept by the Department of €an$ and shall
be made available to the public.

Supplemental 53. (1) Where contracting authorities require the prdthrc

information. of certificates drawn up by independent bodies stitey to the
compliance of the economic operator with certaialgy assurance
standards, contracting authorities shall refer talgy assurance
systems based on the relevant European standarigs sertified
by bodies conforming to the European standardsserdncerning
certification. They shall recognise equivalent dfécates from
bodies established in other Member States. Thell alsp accept
other evidence of equivalent quality assurance meas from
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economic operators.

(2) Contracting authorities may invite the candidater
tenderers to supplement or clarify the certificad®sl documents
submitted in terms of sub-regulation (1) and regala50, and the
matters referred to in regulations 51 and 52.

54. (1) The Director of Contracts shall prepare and famvto Report of
the Commission a statistical report on the conSawarded by Commission.
contracting authorities listed in Schedule 1 durthg preceding
year, not later than the 31st October of each year.

(2) The statistical report shall detail at least:

(a) the estimated overall value of contracts awardeldJw
the thresholds by each contracting authority or
category of contracting authorities, and

(b) the number and value of contracts awarded aboge th
thresholds by each contracting authority or catggdr
contracting authorities,

subdivided as far as possible by procedure, categbmworks,
product or service using the CPV nomenclatures, &mal
nationality of the tenderer to whom the contrac$ haen awarded
and, in the case of negotiated procedures, subelvid accordance
with regulation 39 and the number and value of cacts awarded
to each Member State and to non-Member State ciesrdis well as
the number and total value of contracts awardedpamt to the
derogations to the World Trade Organisation Agreamen
Government Procurement.

PART VI
Types of Contract
Section A
Public services contracts

55. (1) Public services contracts and the organisatidn $cope.
design contests, where the estimated value of tmdract or the
design contest at the dispatch of the EU contraxtiae or
equivalent time if such a notice is not requiredegual to or
exceeds the threshold value, shall be awardedrimgef these
regulations, save for Parts Il, Ill, VI Section Bl Section C and
VIl which shall not apply thereto.

(2) This Part shall also apply to public service ttants, the
estimated value of which is equal to or exceedsthiheshold value
of one hundred and twenty-five thousand euro (€2@8) net of
VAT, issued in connection with a subsidised publicrks contract
in terms of regulation 70(2), by an authority neiry a contracting
authority, where fifty per cent or more of the valaf the public
service contract is subsidised directly by a coctireg authority.
Contracting authorities awarding such subsidiesllseasure
compliance with this regulation both when they tisefwes award
the contract for and on behalf of those other ergiand where the
public contract is awarded by one or more entitbéser than
themselves.
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Application.

Two-tier
application.

Design contracts.

(3) This Part shall also apply to public contractisended to
cover both works listed in Schedule 6 and serviieted in
Schedules 7 and 8, if the works are only incidetathe services
being the principal object of the contract.

(4) (a) Public contracts which have as their object thevises

listed in Schedule 7 shall be awarded in accordance

with these regulations.

(b) Public contracts which have as their object thwises
listed in Schedule 8 shall be subject solely to
regulations 46 and 49(4).

(c) Contracts which have as their object servicesetist
both in Schedule 6 and in Schedule 8 shall be agdrd
in accordance with these regulations where theevalu
of the services listed in Schedule 7 is greaten ttie
value of the services listed in Schedule 8. In othe
cases, contracts shall be awarded in accordande wit
regulations 46 and 49(4).

56. Where contracting authorities require the produttiof
certificates drawn up by independent bodies atrggtio the
compliance of the economic operator with certaialgy assurance
standards, contracting authorities shall refer salgy assurance
systems based on the relevant European standarigs sertified
by bodies conforming to the European standardeserdbncerning
certification. They shall recognise equivalent dféecates from
bodies established in other Member States. Thell alsp accept
other evidence of equivalent quality assurance maess from
economic operators.

57. (1) Where a public service contract is to be awarided
respect of a service classified under Schedulé&,contracting
authority shall apply all the relevant provisiorfstioese regulations
applicable to public contracts whose estimated &atuequal to or
exceeds the threshold.

(2) A contracting authority shall observe the prosis of
regulation 46 in awarding a public service contrizctespect of a
service classified under Schedule 8. It shall dispan EU award
notice to the Office for Official Publications afitdshall indicate in
the EU notice whether or not it intends it to bévjshed.

(3) Where a public service contract is to be awariahecespect
of services classified under Schedule 6 and sesvidassified
under Schedule 8, it shall be classified as beioagdervices
classified under Schedule 6, if the estimated valfiehe services
classified under Schedule 7 exceeds the estimaaddevof the
services classified under Schedule 8.

58. (1) The rules for the organisation of design cordest set
out herein shall be communicated to those interdsite
participating in the contest.

(2) The admission of participants to design contesiall not
be limited:

(a) by reference to Malta or part of Malta;
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(b) on the grounds that the participants are requicete
either natural or legal persons.

(3) Design contests shall be organised by:

(a) contracting authorities which are central governime
authorities, starting from a threshold equal to or
greater than one hundred and twenty-five thousand
euro (€125,000);

(b) contracting authorities which are not central
government authorities, starting from a threshajdad
to or greater than one hundred and ninety-three
thousand euro (€193,000);

(c) by all the contracting authorities, starting from
threshold equal to or greater than one hundred and
ninety-three thousand euro (€193,000) where costest
concern services in category 8 of Schedule 7, categ
5 telecommunications services, the positions ofclvhi
in the CPV are equivalent to reference Nos CPC 7524
7525 and 7526 and, or services listed in Schedule 8

(4) This regulation shall apply to:

(a) design contests organised as part of a procedure
leading to the award of a public service contract;

(b) design contests with prizes and, or payments to
participants.

In the cases referred to in paragraphttie threshold refers
to the estimated value net of VAT of the public\dees contract,
including any possible prizes and, or paymentsadipipants. In
the cases referred to in paragraph, the threshold refers to the
total amount of the prizes and payments, includimg estimated
value net of VAT of the public services contractistm might
subsequently be concluded under regulatiorci®the contracting
authority does not exclude such an award in theesimotice.

(5) This regulation shall not apply to:

(a) design contests within the meaning of the Publ&L. 174.06
Procurement of Entities operating in Water, Energy,
Transport, and Postal Services Sector Regularions
which are organised by contracting authorities
exercising one or more of the activities referredin
regulations 3 to 7 of the Public Procurement of
Entities operating in the Water, Energy, Transpord
Postal Services Sectors Regulations and are org@nis
for the pursuit of such activities; nor shall ity to
contests excluded from the scope of this regulation

Provided that this regulation shall continue to lggp
design contests awarded by contracting authorities
carrying out one or more of the activities refertedn
Article 6 of Directive 2004/17/EC and awarded for
those activities, insofar as the option referredntthe
second sub-paragraph of Article 71 thereof to défer
application is applied;
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(b)

6) @

(b)

(©)

7 @

(b)
8 @
(b)

(0)

contests which are organised in the same cas#sas
referred to in regulation 17 for public service
contracts.

Contracting authorities which wish to carry out a
design contest shall make known their intention by
means of a contest notice.

Contracting authorities which have held a design
contest shall send a notice of the results of thaest

in accordance with regulation 49 and must be able t
prove the date of dispatch.

Where the release of information on the outcome of
the contest would impede law enforcement, be
contrary to the public interest, prejudice the tagate
commercial interests of a particular enterprise,
whether public or private, or might prejudice fair
competition between service providers, such
information need not be published.

The notices referred to in sub-regulation (6) &hal
contain the information referred to in Annex | D of
Schedule 10 in accordance with the standard model
notices adopted by the Commission.

The notices shall be published in accordance with
regulation 49(6) to (11).

Regulation 45(1), (2) and (4) shall apply to all
communications relating to contests.

Communications, exchanges and the storage of
information shall be such as to ensure that thegrity

and the confidentiality of all information
communicated by the participants in a contest are
preserved and that the jury ascertains the contehts
plans and projects only after the expiry of thedim
limit for their submission.

The following rules shall apply to devices for the
electronic receipt of plans and projects:

(i) the information relating to the specifications
which is necessary for the presentation of plans
and projects by electronic means, including
encryption, shall be available to the parties
concerned. In addition, the devices for the
electronic receipt of plans and projects shall
comply with the requirements of Schedule 12;

(i) contracting authorities may introduce or
maintain voluntary arrangements for
accreditation intended to improve the level of
the certification service provided for such
devices.

(9) Where design contests are restricted to a lidnitember of
participants, the contracting authorities shall thgwn clear and
non-discriminatory selection criteria. In any evetite number of
candidates invited to participate shall be suffidieo ensure
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genuine competition.

(10) The panel shall be composed exclusively of redtpersons
who are independent of participants in the cont&ghere a
particular professional qualification is requirgdr participants in
a contest, at least a third of the members of #reepshall have that
gualification or an equivalent qualification.

(11) (@ The panel shall be autonomous in its decisions or
opinions.

(b) It shall examine the plans and projects submitbgd
the candidates anonymously and solely on the lasis
the criteria indicated in the contest notice.

(c) It shall record its ranking of projects in a repaigned
by its members, made according to the merits oheac
project, together with its remarks and any pointscl
may need clarification.

(d) Anonymity must be observed until the panel has
reached its opinion or decision.

(e) Candidates may be invited, if need be, to answer
guestions which the panel has recorded in the regut
to clarify any aspects of the projects.

(f) Complete minutes shall be drawn up of the dialogue
between panel members and candidates.

59. (1) Pursuant to regulation 39(1), a contracting atitli  After prior
may award public service contracts by negotiateatedure, after Fé“b“ca“o” of an

. . . . . U contract notice.
prior publication of an EU contract notice:

(a) in the event of irregular tenders or the submigsid
tenders which are unacceptable in terms of reguiati
28, 31(1), 32, 47, 61 and 63 in response to an apen
restricted procedure or a competitive dialogue faso
as the original terms of the contract are not
substantially altered. In such cases a contracting
authority may refrain from publishing an EU contrac
notice where it includes in the negotiated procedalt
and only the tenderers who satisfy the criteria of
regulations 50 to 53 and who during the preceding
open or restricted procedure have submitted teniders
accordance with the formal requirements of the
tendering procedure;

(b) in exceptional cases, when the nature of the sesvor
the risks involved do not permit prior overall grg;

(¢) when the nature of the services to be procured, in
particular in the case of intellectual services and
services falling within category 6 of Schedule &, i
such that contract specifications cannot be esthbd
with sufficient precision to permit the award ofeth
contract by selecting the best tender accordinth&®
rules governing open or restricted procedures.

(2) In the cases referred to in sub-regulation Ontracting
authorities shall negotiate with tenderers the ssadsubmitted by
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them in order to adapt them to the requirementstviihey have set
in the contract notice, the specifications and tiddal documents,
if any, and to seek out the best tender in accardavith regulation
28.

(3) During the negotiations, contracting authoritésll ensure
the equal treatment of all tenderers. In particilaay shall not
provide information in a discriminatory manner whimay give
some tenderers an advantage over others.

(4) Contracting authorities may provide for the negied
procedure to take place in successive stages iardaodreduce the
number of tenders to be negotiated by applyingatvard criteria in
the contract notice or the specifications. The cacttnotice or the
specifications shall indicate whether recourse besn had to this
option.

Without prior 60. A contracting authority may award public servicentracts
E‘Gb”catio” ofan  phy negotiated procedure without prior publicatiohan EU
contract notice. .
contract notice:

(@) when no tenders or no suitable tenders or no
applications have been submitted in response to an
open or restricted procedure, provided that théahi
conditions of the contract are not substantialtg@d
and on condition that a report is communicatedh t
Commission at its request;

(b) when, for technical or artistic reasons, or foasens
connected with the protection of exclusive rightse
services may be provided only by a particular
economic operator;

(c) where the contract concerned is awarded subsedaent
a design contest and must be awarded to the sufatess
candidate or to one of the successful candidates in
which case they shall be invited to participatethie
negotiations;

(d) in so far as is strictly necessary, when the timéts
for open, restricted or negotiated procedures reter
to in regulations 40 and 41 cannot be respected for
reasons of extreme urgency occasioned by
unforeseeable events. The circumstances invoked to
justify urgency must not be attributable to the
contracting authority;

(e) inso far as is strictly necessary, for additiosatvices
not included in the project initially considerediarthe
contract first concluded but which have, through
unforeseen circumstances, become necessary for the
performance of the service described therein, on
condition that the award is made to the economic
operator carrying out such service:

(i) when such additional services cannot be
technically or economically separated from the
original contract without major inconvenience to
the contracting authority, or
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(i) when such additional services, although
separable from the performance of the original
contract, are strictly necessary for its
completion:

Provided that the aggregate estimated value of
contracts awarded for additional services may not
exceed fifty per cent of the amount of the printipa
contract;

() in so far as is strictly necessary, for new seggic
consisting in the repetition of similar services
entrusted to the economic operator to which theesam
contracting authority awarded an original contract,
provided that such services conform to a basicqmtoj
for which a contract was originally awarded in
accordance with the open or restricted procedure:

Provided that where a contracting authority intertds
award a series of tenders for the same project,nGtice must
initially be given stating that the negotiated pedare might be
adopted, and must stipulate the total estimated ebsubsequent
services which shall be taken into consideratiorthmy contracting
authority when they apply the provisions of regidat16. This
procedure may be used only during the three yealieviing the
conclusion of the original contract.

61. (1) The contracting authority may state in the caotr Information.

documents, or be obliged by the Director of Conisdo do so, the
body or bodies from which a candidate or tenderay mbtain the
appropriate information on the obligations relatitogtaxes, to
environmental protection, to the employment pratatiprovisions
and to the working conditions which are in forceNialta, or the
region or locality in which the services are to pp@vided and
which shall be applicable to the services provideding the
performance of the contract.

(2) A contracting authority which supplies the infoation
referred to in sub-regulation (1) shall request thederers or
candidates in the contract award procedure to iat#ichat they
have taken account, when drawing up their tenddrthe
obligations relating to employment protection prgieins and the
working conditions which are in force in the plaséere the
service is to be provided. This shall be withou¢jodice to the
application of regulation 29.

62. Contracting authorities which have admitted vargsanRejection of
pursuant to regulation 47 may not reject a variantthe sole Vvarants.
grounds that it would lead, if successful, to apypontract rather
than a public service contract within the meanifighds regulation.

63. Candidates or tenderers who, under the law of tieenbler Entitementto
State in which they are established, are entitedarry out the cary outaservice.
relevant service activity, shall not be rejectetegoon the grounds
that, under the law of Malta, they would have beequired to be
either natural or legal persons.

64. For the purposes of the award of public contracys bhird countries.
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Scope.

After prior
publication of an
EU contract notice.

contracting authorities, contracting authoritiealslapply in their
relations conditions as favourable as those whiodytgrant to
economic operators of third countries in implemeita of the
Agreement on Government Procurement, concludedhie t
framework of the Uruguay Round multilateral negtibas. The
Department of Contracts shall to this end consiuthwhe Advisory
Committee for Public Contracts set up by ArticleflDecision 71/

306/EEC.

65. (1)

Section B
Public supply contracts
Public supply contracts where the estimated eadfi

the contract is equal to or exceeds the threshalde; shall be
awarded in terms of these regulations, save fotsPdr I, VI
Section A, VI Section C and VII which shall not dpphereto.

(2) When a contracting authority grants to a bodyeotthan a
contracting authority, regardless of its legal s&tspecial or
exclusive rights to engage in a public service uait#i, the
instrument granting this right shall stipulate thhe body in
question must observe the principle of non-discriation by
nationality when awarding public supply contraaighird parties.

(3) This Part shall apply to public supply contrabéds which
the estimated value equals or exceeds the thresturiderned at
the dispatch of the EU contract notice for publicat

66. (1) @A contracting authority may award public supply

(b)

contracts, by negotiated procedure after prior
publication of an EU contract notice, in the evefit
irregular tenders or the submission of tenders Wwhic
are unacceptable in terms of regulations 28, 3132),
47, 61 and 63 in response to an open or restricted
procedure or a competitive dialogue in so far as th
original terms of the contract are not substantiall
altered. The contracting authority shall in thesseas
publish an EU contract notice, unless they include
such negotiated procedures all and only the ecoaomi
operators satisfying the criteria of regulationst6®%3
which, during the prior open or restricted proceslur
have submitted tenders in accordance with the fbrma
requirements of the tendering procedure.

In exceptional cases, when the nature of the sagpl
or the risks attaching thereto do not permit prior
overall pricing.

(2) In the cases referred to in sub-regulation Qntracting
authorities shall negotiate with tenderers the sgacdsubmitted by
them in order to adapt them to the requirementctvifiey have set
in the contract notice, the specifications and tiddal documents,
if any, and to seek out the best tender in accaréavith regulation

28.

(3) During the negotiations, contracting authoritésll ensure
the equal treatment of all tenderers. In partictlaay shall not
provide information in a discriminatory manner whimay give
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some tenderers an advantage over others.

(4) Contracting authorities may provide for the negged
procedure to take place in successive stages ierdodreduce the
number of tenders to be negotiated by applyingatiiard criteria in
the contract notice or the specifications. The cacit notice or the
specifications shall indicate whether recourse tsn had to this
option.

67. A contracting authority may award its public supplwithout prior
i i i i i publication of an
contracts by ne_gotlated procedyre wnhoyt prior lpgtion of an D e et o,
EU contract notice, in the following cases:

(a) in the event that no tenders or suitable tenderam
applications have been submitted in response to an
open or restricted procedure, provided the initéans
of the contract are not substantially altered amd o
condition that a report is communicated to the
Commission at its request;

(b) when the products involved are manufactured purely
for the purpose of research, experiment, study or
development. This provision does not extend to
guantity production to establish commercial viatlyili
or for the recovery of research and developmentsgos

(c) when, for technical or artistic reasons, or foasens
connected with the protection of exclusive rightse
contract may be awarded only to a particular ecaoom
operator;

(d) in so far as is strictly necessary when the timnetb
for open, restricted or negotiated procedures reter
to in regulations 40 and 41 cannot be respected for
reasons of extreme urgency occasioned by events
unforeseeable by the contracting authority provided
that the circumstances invoked to justify urgenaysim
not be attributable to the contracting authority;

(e) in respect of additional deliveries by the oridina
supplier which are intended either as a partial
replacement of normal supplies or installationsaer
the extension of existing supplies or installations
where a change of supplier would oblige the
contracting authority to acquire material having
different technical characteristics which would uks
in incompatibility or disproportionate technical
difficulties in operation and maintenance. The lgng
of such contracts as well as that of recurrent imts
may not, as a general rule, exceed three years;

(f) for supplies quoted and purchased on a commodity
market;

(g) for the purchase of supplies on particularly
advantageous terms, from either a supplier which is
definitely winding up its business activities, dret
receivers or liquidators of a bankruptcy, an
arrangement with creditors, or a similar procedure
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Rejection of
variants.

Third countries.

Scope.

Public works
concession.

S.L.174.06

under the laws of Malta.

68. Contracting authorities which have admitted varsant
pursuant to regulation 47 may not reject a variantthe sole
grounds that it would lead, if successful, to avgmr contract rather
than a public supply contract within the meaninghaé regulation.

69. For the purposes of the award of public contracys b
contracting authorities, contracting authoritieslsapply in their
relations conditions as favourable as those whiodytgrant to
economic operators of third countries in impleméinta of the
Agreement on Government Procurement, concludedhia t
framework of the Uruguay Round multilateral negtibas. The
Department of Contracts shall to this end consithwhe Advisory
Committee for Public Contracts set up by ArticleflDecision 71/
306/EEC.

Section C
Public works contracts

70. (1) Public works contracts and public works concessi
where the estimated value of the contract or cosioes at the
dispatch of the EU contract notice for publicatios,equal to or
exceeds the threshold value, shall be awardedrimgeof these
regulations, save for Parts Il, Ill, VI Section X| Section B and
VIl which shall not apply thereto.

(2) This Part shall also apply to public works catis issued
by an authority not being a contracting authoritiiere those
contracts involve civil engineering activities owilding work for
hospitals, facilities intended for sports, recreatiand leisure,
school and university buildings or buildings used &dministrative
purposes, the estimated value of which is equalrtexceeds the
threshold value of four million and eight hundreadaforty-five
thousand euro (€4,845,000) net of VAT, but whefty/fper cent or
more of the value of the public works contract ibsidised by a
contracting authority. Contracting authorities adarg such
subsidies shall ensure compliance with this regaiaboth when
they themselves award the contract for and on lietidhose other
entities and where the public contract is awardgdbe or more
entities other than themselves.

71. (1) Public works concession contracts concluded Iy t
contracting authorities where the value of the cacis is equal to
or greater than four million and eight hundred dndty-five
thousand euro (€4,845,000) shall be governed by tagulation.
The value shall be calculated in accordance with thles
applicable to public works contracts defined inukegion 16.

(2) This regulation shall not apply to public worksncessions
which are awarded:

(a) in the cases referred to in regulation 17 in respd
public works contracts;

(b) by contracting authorities exercising one or mofe
the activities referred to in regulations 3 to 7thé
Public Procurement of Entities operating in the &vat
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Energy, Transport and Postal Services Sectors
Regulations, where those concessions are awarded fo
carrying out those activities:

Provided that this Part shall continue to applytdlic

works concessions awarded by contracting autharitie
carrying out one or more of the activities refertedn

regulation 6 of the Public Procurement of Entities.174.06
operating in the Water, Energy, Transport and Rosta
Services Sectors Regulations and awarded for those
activities.

(3) (a) Contracting authorities which wish to award a pabl
works concession contract shall make known their
intention by means of a notice.

(b) Notices of public works concessions shall contidie
information referred to in Annex | C of Schedule 10
and, where appropriate, any other information deeme
useful by the contracting authority, in accordamgth
the standard forms adopted by the Commission.

(c) Notices shall be published in accordance with
regulation 49(6) to (12).

(4) When contracting authorities resort to a publiorks
concession, the time limit for the presentationapplications for
the concession shall be not less than fifty-twosdfigm the date of
dispatch of the notice and, except where regulatib(4) applies,
regulation 41(6) shall apply.

(5) The contracting authority may:

(a) either require the concessionaire to award cotdrac
representing a minimum of 30 per cent of the total
value of the work for which the concession contriact
to be awarded, to third parties, at the same time
providing the option for candidates to increases thi
percentage, this minimum percentage being specified
in the concession contract,

(b) or request the candidates for concession contriacts
specify in their tenders the percentage, if anythedf
total value of the work for which the concession
contract is to be awarded which they intend to grssi
to third parties.

(6) This regulation shall not apply to additional nke not
included in the concession project initially considd or in the
initial contract but which have, through unforesed#mumstances,
become necessary for the performance of the wodcdbed
therein, which the contracting authority has awatde the
concessionaire, on condition that the award is mea¢he
economic operator performing such work:

(a) when such additional works cannot be technically o
economically separated from the initial contract
without major inconvenience to the contracting
authorities, or

(b) when such works, although separable from the
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performance of the initial contract, are strictly
necessary for its completion:

Provided that the aggregate value of contracts awdrfor
additional works may not exceed fifty per cent loé amount of the
original works concession contract.

(7) Where the concessionaire is a contracting autihdrshall
comply with the provisions laid down by this regtiden for public
works contracts in the case of works to be carmoed by third
parties.

(8)

(9)

(@ Public works concessionaires which are not

(b)

@)

contracting authorities shall apply the advertisintes
defined in sub-regulation (9) when awarding works
contracts to third parties where the value of such
contracts is equal to or greater than four milliexmd
eight hundred and forty-five thousand euro
(€4,845,000). Advertising shall not, however, be
required where a works contract satisfies the
conditions listed in regulation 39(2). The valuefs o
contracts shall be calculated in accordance with th
rules applicable to public works contracts laid o
regulation 16.

Groups of undertakings which have been formed to
obtain the concession or economic operators related
them shall not be considered third parties.

"Related undertaking” shall mean any undertaking
over which the concessionaire can exert a dominant
influence, whether directly or indirectly, or any
undertaking which can exert a dominant influence on
the concessionaire or which, as the concessiongre,
subject to the dominant influence of another
undertaking as a result of ownership, financial
participation or the rules which govern it. A doraitt
influence on the part of an undertaking is presumed
when, directly or indirectly in relation to another
undertaking, such undertaking -

(i) holds a majority of the undertaking’s subscribed
capital;

(i) controls a majority of the votes attached t th
shares issued by the undertaking; or

(iii) can appoint more than half of the undertakimg’
administrative, management or supervisory
body. The exhaustive list of such undertakings
shall be included in the application for the
concession. That list shall be brought up to date
following any subsequent changes in the
relationship between the undertakings.

Works concessionaires which are not contracting
authorities and which wish to award works contraots

a third party shall make known their intention bpw

of a contract notice.
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(b) Notices shall contain the information referred ito
Annex | C of Schedule 10 and, where appropriatg, an
other information deemed useful by the works
concessionaire, in accordance with the standarh for
adopted by the Commission.

(c) The notice shall be published in accordance with
regulation 49.

(d) Regulation 49(12) on the voluntary publication of
notices shall also apply.

(10) In works contracts awarded by a works concessie
which is not a contracting authority, the time lirfor the receipt of
requests to participate, fixed by the concessi@ahall be not less
than thirty-seven days from the date on which thetract notice
was dispatched and the time limit for the receifptemders not less
than forty days from the date on which the contnaatice or the
invitation to tender was dispatched. Regulation43,1(5) and (6)
shall apply.

72. (1) A contracting authority may award its public Wer After prior
contracts by negotiated procedure, after prior jmation of an EU Publication.
contract notice:

(a) in the event of irregular tenders or the submigsid
tenders which are unacceptable in terms of reguhati
28, 31(1), 32, 47, 61 and 63 in response to an @pen
restricted procedure or a competitive dialoguedra
as the original terms of the contract are not
substantially altered. In such cases a contracting
authority may refrain from publishing an EU contrac
notice where it includes in the negotiated procedait
and only the tenderers who satisfy the criteria of
regulations 50 to 53 and who during the preceding
open or restricted procedure have submitted teniders
accordance with the formal requirements of the
tendering procedure;

(b) when the works involved are carried out only foet
purpose of research, experiment or development but
not for the purposes of establishing commercial
viability or for the recovery of research and
development costs;

(c) in exceptional cases, when the nature of the wanks
the risks attaching thereto do not permit prior rae
pricing.

(2) In the cases referred to in sub-regulation Ontracting
authorities shall negotiate with tenderers the szadsubmitted by
them in order to adapt them to the requirementcivbiiey have set
in the contract notice, the specifications and #ddal documents,
if any, and to seek out the best tender in accardavith regulation
28.

(3) During the negotiations, contracting authoritésll ensure
the equal treatment of all tenderers. In particuleay shall not
provide information in a discriminatory manner whimay give
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Without prior
publication.

some tenderers an advantage over others.

(4) Contracting authorities may provide for the negied
procedure to take place in successive stages iaraodreduce the
number of tenders to be negotiated by applyingatlvard criteria in
the contract notice or the specifications. The cacitnotice or the
specifications shall indicate whether recourse lwsn had to this
option.

73. A contracting authority may award its public works
contracts by negotiated procedure without priorlmsiion of an
EU contract notice:

(a) inthe event that no tenders or no suitable temdemo
applications have been submitted in response to an
open or restricted procedure, provided that thé&ahi
terms of the contract are not substantially alteaed
provided that a report is communicated to the
Commission at its request;

(b) when, for technical or artistic reasons or fors@as
connected with the protection of exclusive rightse
works may be awarded only to a particular economic
operator;

(c) when the time-limits for open, restricted or negtdd
procedures referred to in regulations 40 and 4lhotn
be respected for reasons of extreme urgency
occasioned by unforeseeable events. The
circumstances invoked to justify urgency must net b
attributable to the contracting authority;

(d) for additional works not included in the project
initially considered or in the original contract tbu
which have, through unforeseen circumstances,
become necessary for the carrying out of the work
described therein, on condition that the award &len
to the economic operator performing such works:

(i) when such additional works cannot be
technically or economically separated from the
original contract without major inconvenience to
the contracting authority, or

(i) when such works, although separable from the
performance of the original contract, are strictly
necessary to its completion:

Provided that the aggregate value of contracts dear
for additional works may not exceed fifty per cenit
the amount of the original contract;

(e) for new works consisting in the repetition of siami
works entrusted to the economic operator to whoen th
same contracting authority awarded an original
contract, provided that such works conform to aibas
project for which the original contract was awarded
accordance with the open or restricted procedures:

Provided that where a contracting authority interntds
award a series of tenders for the same project,nBtice must
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initially be given stating that the negotiated pedare might be
adopted, and must stipulate the total estimated ebsubsequent
works which shall be taken into consideration bg tontracting
authority when applying the provisions of regulati@6. This

procedure may be used only during the three yealiewing the

conclusion of the original contract.

74. In the case of public contracts relating to theigiesand Design and
construction of a subsidised housing scheme whaoze and Cogfft”;‘c“or.‘ of
complexity, and the estimated duration of the womkolved, Egm'rgct‘;”s'”g
require that planning be based from the outset btase
collaboration within a team comprising representas of the
contracting authorities, experts and the contratidse responsible
for carrying out the works, a special award procedmay be
adopted for selecting the contractor most suitdbteintegration

into the team.

In particular, contracting authorities shall incéuh the EU
contract notice as accurate as possible a desamijpti the works to
be carried out so as to enable interested contra¢toform a valid
idea of the project.

Furthermore, contracting authorities shall, in ademce
with the qualitative selection criteria referreditoregulations 50
to 53, set out in such EU contract notice the peasotechnical and
financial conditions to be fulfilled by candidates.

Where such procedure is adopted, contracting aiitbsr
shall apply regulations 4, 40, 41, 44(2), 44(3)(4445, 49 and 50
to 53.

75. (1) The contracting authority may state in the caotr Information.

documents, or be obliged by the Director of Contigsdo do so, the
body or bodies from which a tenderer or candidaty mbtain the
appropriate information on the obligations relatitugtaxes, to
environmental protection, to the employment pratatiprovisions
and to the working conditions which are in forceMmlta, or the
region or locality in which the works are to be kdad out and
which shall be applicable to the works carried ontsite during the
performance of the contract.

(2) A contracting authority which supplies the infoation
referred to in sub-regulation (1) shall request teaderers or
candidates in the contract award procedure to iatic¢hat they
have taken account, when drawing up their tenddrthe
obligations relating to employment protection praieins and the
working conditions which are in force in the plaghere the works
are to be carried out. This shall be without prdapedto the
application of regulation 29 concerning abnormadiy tenders.

76. For the purposes of the award of public contracys bhird countries.
contracting authorities, contracting authoritiealslapply in their
relations conditions as favourable as those whiodytgrant to
economic operators of third countries in implemeiaa of the
Agreement on Government Procurement, concludedhiam t
framework of the Uruguay Round multilateral negtibas. The
Department of Contracts shall to this end consithwhe Advisory



66 [S.L.174.04 PUBLIC PROCUREMENT

Committee for Public Contracts set up by ArticleflDecision 71/
306/EEC.

PART VII

Public procurement of entities operating in theavaenergy,
transport and postal services sector

Scope. 77. The public procurement of entities operating in thater,
energy, transport and postal services sector sivatlere the
estimated value of a public contract is equal teegceeds the

S.L.174.06 threshold value as described in regulation 16 of #ublic
Procurement of Entities operating in the Water, fggeTransport
and Postal Services Sectors Regulations, be godengehe said
Public Procurement of Entities operating in the fattEnergy,
Transport and Postal Services Sectors Regulations.

PART VIII
Variation Orders

Contracts awarded ~ 78. (1) Without prejudice to the provisions of Parts N, VI
by authorities Section A, VI Section B, VI Section C and VII, il @ases where
isted in Schedule o S . . .

2. variation orders individually or in their totalityxceed by more
than five per cent the awarded contract value pther approval of
the Director is to be sought before a commitmennide by the
contracting authority with the contractor.

(2) When requesting such an approval, the contrgctin
authority shall present a document specifying taekiground to the
cause of such a variation, the effect on the totat of the tender
and any effect on the recurrent expenditure th#itemisue.

(3) In granting or refusing such a request for véoia, the
Director shall take account of whether aforce majeure, or
unforeseen or unforeseeable events prevail andl spalcify
whether such a variation could have been avoidda: Director
shall determine the procedure to be followed inufet by the
contracting authority in order to avoid the nectssf variations.

(4) The Director is to keep a full record of var@tirequests,
including the name of the contractor involved aretadls of the
documents specified in sub-regulations (2) and (3).

Contracts awarded ~ 79. Approval for variations, having a financial effects

ﬁg’tggti?loé'gﬁ:dule indicated in regulation 78(1) on contracts awartbgdcontracting

3 authorities listed in Schedule 3, shall require pn®r approval of
the Minister responsible for that authority who m@giegate his
authority in writing to the Parliamentary Secretatye Permanent
Secretary or the Head of the authority concernathSapproval
shall be granted only where arigrce majeure, unforeseen or
unforeseeable events prevail:

Provided that a list of all variations catered torder this Part is
to be published in the Gazette every six monthshigyDirector and
by Heads of contracting authorities.
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PART IX
Contracts Committees

80. (1) The Contracts Committees, referred to in regafed 9 Contracts
and 10, shall be composed of the Director of Cartrawho shall Committees.

be ex officio Chairman, together with not less than four and not
more than ten other members who appear to the PMiméster to
have the relevant qualifications or experience.

(2) The Prime Minister shall also appoint persor@mrframong
the staff at the Department of Contracts to acsasretaries of
these committees as may be directed by the Directte
secretaries shall not be members of these commsiied may not
vote.

(3) During the Chairman’s absence or inability tot aas
Chairman, or during any vacancy in the office of tBhairman, the
Prime Minister may appoint an officer from among tinost senior
of officers at the Department of Contracts to actlee Chairman of
the Committees, to exercise all powers and perfaiinthe
functions of the Chairman.

(4) A person shall be disqualified from being appethto and
from remaining a member of a Committee if he:

(a) is a member of the House of Representatives; or

(b) has such a financial or other interest as is ik
prejudice the discharge of his functions as a membe
the Contracts Committees.

(5) A member of either of these committees may nmesigs
office by letter addressed to the Prime Minister.

(6) A member of either committee who has any direct
indirect interest in any contract dealt with by Bummmittee shall
disclose the nature of his interest at the firstetieg of that
committee after the relevant facts have come tokimiewledge;
such disclosure shall be recorded in the minutethaf meeting of
the committee and the member having an interesf@a®said shall
withdraw from any meetings at which such contraadiiscussed.

(7) The provisions of regulation 85(9) shall appfyutatis
mutandis to the Contract Committees.
PART X
Functions of the Contracts Committees

81. The Contracts Committees shall: Functions of the
Contracts
(a) advise on all matters relating to public contra@ds Committees.

well as on public procurement of materials, worksl a
services either on their own initiative or on sgieci
issues relating to its functions which may from eito
time be referred to it for its advice;

(b) evaluate reports and recommendations submitted by
contracting authorities and make definite
recommendations for the award of contracts ensuring
that the best value for money at the lowest possibl
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cost is attained. In this regard, due considerasioall
be given to -

(i) the final cost including financing costs to the
contracting authority, and

(i) the impact of each offer on the recurrent
expenditure of a contracting authority;

(c) report any irregularities that may be brought te i
notice or that may be detected in the tendering@se
and make recommendations thereon to the Minister
charged with responsibility for the contracting
authority concerned;

(d) deal with matters which, according to the contract
have to be referred to the Contracts Committee, and
hear and determine disputes between contracting
authorities as the case may be, and contractoisngr
out of public contracts; and

(e) formally investigate complaints concerning public
contracts and procurements and make
recommendations thereon:

Provided that such complaints are not the subjéeat o
separate inquiry or investigation by the Directotthe
exercise of his functions or else have to be heard
determined by the Review Board.

PART XI
Procurement Committees
Procurement 82. (1) The Minister may authorise the setting up of
Committees. committees, to be known as Procurement Commitiee®spect of

tenders whose estimated value exceeds one hundreédwenty
thousand euro (€120,000).

(2) Each Procurement Committee shall be composedhef
head of the department, or, in his absence, acaffappointed by
the Minister from among the most senior of officsadt the
contracting authority effecting the purchase. Tisninee shall be,
ex officio, Chairman of the Committee together with not l&gssn
four other members appointed by the Minister, nohezhom shall
be performing duties at or be members of the stwHfthe
department effecting the purchase.

(3) The provisions of regulations 9, 11(2), 11(3)(4) and 14,
shall applymutatis mutandis to the setting up and the functions of
each Procurement Committee, its chairman and itsioees.

PART XII
Separate packages in tender offer

Separate packages 83. (1) Contracting authorities listed in Schedule 1 Ikha

in tender offer. ensure that for all tenders awarded by the openestricted
procedures with an estimated value of over two ioilleuro
(€2,000,000) or, at the discretion of the DirecvérContracts, on
tenders of a lower estimated value or on tenderardad through
the negotiated or competitive dialogue procedutés, tender
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conditions stipulate that tenders shall only qualdr consideration
if they are submitted in separate and sealed pakag follows:

(a) Package One: an original and valid tender bondl (Bi
Bond), duly executed in the form, for the amound an
for the validity period stipulated in the officisénder
document;

(b) Package Two: technical specifications including
supportive literature, details, designs, samplesb amy
other matter as requested in the tender documants;

(c) Package Three: completed price schedules and]lsr b
of quantities, form of tender, payment terms oreoth
financial arrangements; any covering letter whicétym
provide other pertinent details of a commercialunat

(2) In the process of adjudicating the tender, thekages for
all tenderers shall be opened in public and in seguence
enumerated in the sub-regulation (1). When at alages, any
tenderer fails to comply with the tendering proceduequirements
and, or with the specifications, the remaining pagé&s in his
tender offer are to be discarded unopened:

Provided that the Director of Contracts or, withshi
authorization, any contracting authority, shall bdkie right to seek
clarifications on points of a technical nature toable a proper
evaluation of any tender, which, however, wouldheatt stage have
already been declared to be basically compliant.

(3) Any decision leading to the discarding of angder during
any stage of the process is to be given publicittha office of the
contracting authority or at the Department of Cants as the case
may be and the affected tenderer is to be inforwfethe decision
within two working days of its publication.

(4) A complaint by the affected tenderer and anysparhaving
or having had an interest in obtaining a particydablic contract
must reach the Review Board within ten calendarsdagm the
date of notification of the decision, which compiaishall be
communicated by the Secretary of the Review Boardhe
Department of Contracts at once. The complaint dttiech to the
Review Board shall be accompanied by a deposit.6%0of the
estimated value of the tender as submitted by ¢melérer, which
deposit shall only be refundable if the Review Bbéinds in the
tenderer’s or other person having or having hadrdarest in
obtaining a particular public contract’s favour:

Provided that the deposit shall in no case be thas ten
thousand euro (€10,000) or more than fifty-eighduband euro
(€58,000).

(5) The review is to be effected by the Public Cants Review
Board before the next stage of the adjudicationgerss is
commenced.

(6) The procedure to be followed by the Board whanrying
out the review shall consist in a complete and dethre-
examination of the reasons brought forward by tHpidication
board of any department or contracting authoritytfee discarding
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Procedure for the
submission of
appeals.

of any particular tender.

(7) In fulfilling this obligation the Chairman of ¢hReview
Board shall have the right to put appropriate gestto the Head
of any department or contracting authority as vesllthe members
of the respective adjudication boards and to hamurse to all
pertinent documentation.

(8) The Chairman of the Review Board shall also hdneeright
to seek expert advice from outside the departmerdomtracting
authority involved.

(9) The decision of the Board shall be final anddairg on all
parties and the award procedure shall proceed ¢oraance with
its decision.

(10) Any tenderer or any other person having or hgviad an
interest in obtaining a particular public contradtose complaint
under this Part is not upheld shall have the rightave recourse to
the procedure for appeals as provided for in Pdit When the
offer reaches the final stage of the award procedtirat is, the
opening and the publication of the financial proglss

Provided that any rights granted to tenderers byugi of
regulation 85(6) shall also apply to appeals dettibg the Review
Board under this Part:

Provided further that any tenderers whose complamte
been heard in terms of sub-regulation (4) may regaesubstitute
of the members of the Review Board when appealimteims of
sub-regulation (10).

PART Xl
Procedure for the submission of appeals

84. (1) Any tenderer or candidate concerned, or any @egrs
having or having had an interest or who has beembd or risks
being harmed by an alleged infringement or by aagision taken
including a proposed award in obtaining a contac cancellation
of a call for tender, may file a notice of objectiwith the Review
Board.

The notice shall be filed within ten calendar d&yidowing
the date on which the contracting authority hasféoy or other
electronic means sent its proposed award decision.

The communication to each tenderer of the prop@seard
shall be accompanied by a summary of the releveadans relating
to the rejection of the tender as set out in refjoa44(3), and by a
precise statement of the exact standstill period.

The notice of objection shall only be valid if acgpanied
by a deposit equivalent to one per cent of themesstted value of the
tender submitted by the tenderer, provided thatarcase shall the
deposit be less than one thousand and two hundnexd(€1,200) or
more than fifty-eight thousand euro (€58,000). Bexretary of the
Review Board shall immediately notify the Directtdrat an
objection had been filed with his authority thereloymediately
suspending the award procedure. The Departmentootr@cts or
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the contracting authority involved, as the case rhay shall be
precluded from concluding the contract during thezipd of ten
calendar days allowed for the submission of appebie award
process shall be completely suspended if an apigeaventually
submitted.

(2) The procedure to be followed in submitting and
determining complaints as well as the conditiondarmwhich such
complaints may be filed shall be the following:

(a) any decision by the General Contracts Committee(o
Special Contracts Committee) and by a contracting
authority, shall be made public at the Departmeint o
Contracts or at the office of the contracting auityo
prior to the award of the contract;

(b) the notice of objection duly filed in accordancéhw
sub-regulation (1) shall be made public by the Rewi
Board not later than the next working day followiitg
filing;

(c) within three working days of the publication ofeth
replies the Secretary of the Review Board shall
prepare a report (the Analysis Report) analysing th
letter of objection. This report shall be circuldte
the persons who file an objection and interested
parties. After the preparatory process is duly
completed, the Head of the contracting authoritglish
forward to the Chairman of the Review Board all
documentation pertaining to the call for tenders in
qguestion including files, tenders submitted, copaés
deposit receipts, any motivated letter, who shladint
proceed as stipulated in Part XIV;

(d) the Director or the Head of the contracting auttyor
shall publish a copy of the decision of the Review
Board at his department or at the premises of the
relevant contracting authority, as the case may be.

Copies of the decision shall be forwarded by therSery
of the Board to the complaining tenderer, any passwho had
registered or had an implied interest, the DirectbContracts and
to the contracting authority concerned.

PART XIV
Public Contracts Review Board

85. (1) The Review Board established in terms of redafat Review Board.
34(1) shall be responsible for addressing:

(a) pre-contractual concerns raised by candidatesaanyd
person having or having had an interest in obtajran
particular public contract in relation to all publi
contracts exceeding one hundred and twenty thousand
euro (€120,000);

(b) complaints raised in terms of regulation 21 and th
procedure established therein by tenderers and
candidates concerned following the publication by a
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(2)

3)

(©)

(d)

contracting authority of a notice relating to anaad/
of a contract;

complaints raised by tenderers or candidates
concerned relating to a contract award decisiora or
cancellation of a contract;

complaints raised in terms of regulation 34(4).

In addressing complaints under sub-regulatio, (the
Review Board shall:

(a)

(b)

(c)

take, at the earliest opportunity, interim measusgth

the aim of correcting an alleged infringement or
preventing further damage to the interests conakrne
including measures to suspend or to ensure the
suspension of the contracting procedure or the
implementation of any decision taken by the
contracting authority;

either set aside or ensure the setting aside oistms
taken unlawfully, including the removal of
discriminatory technical, economic or financial
specifications in the invitation to tender, the tract
documents or in any other document relating to the
contract award procedure;

award damages to persons harmed by an infringement
on the submission of proof relating to the damage
sustained:

Provided that the Review Board may decide not tangr
interim measures, if after having taken into comsation the
probable consequences of the measures for allestedikely to be
harmed, together with the public interest involvélle negative
consequences of the measures are to exceed thefitse

(@) In its review, and unless otherwise specified st

regulation, the Board shall consider a contracbe¢o
ineffective, and thus shall declare the contrachak
from the date of the decision by the Review Board:

(i) if the contracting authority has awarded a
contract without prior publication of a contract
notice in the Official Journal of the European
Union without this being permissible in
accordance with Directive 2004/18/EC;

(i) in the case of an infringement of sub-regulatio
(1); or when a contracting authority,
notwithstanding an appeal lodged before the
Review Board, concludes the contract before a
final decision is given, so long as this
infringement has deprived the tenderer applying
for review of the possibility to pursue pre-
contractual remedies where  such an
infringement is combined with an infringement
of these regulations, if that infringement has
affected the chances of the tenderer applying for
a review to obtain the contract.
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(b) The Review Board may, after having taken into
account all the relevant factors including the
seriousness of the infringement and the behavidur o
the contracting authority, in addition to a dectaa
of nullity in terms of paragraph (a), impose fines
the contracting authority in the amount of one pent
of the tender value but not exceeding one thousand
euro (€1,000).

(4) The decision of the Board shall be rendered iitimg; the
Board shall indicate the reasons upon which suaodisien was
taken, and the decision shall be notified to theri@sted parties.

(5) Any interested person who feels aggrieved byeaigion
taken by the Board in terms of this regulation mefer the matter
to the Court of Appeal (Inferior Jurisdiction) asnstituted in terms

of article 41(6) of the Code of Organization and/iCProcedure Cap. 12.

within a period of twenty calendar days from thedfi decision of
the Review Board. Such recourse shall not howewdryl the
Director of Contracts or the Head of a contractamghority from
implementing the Review Board’s final decision:

Provided that the Department of Contracts and a
contracting authority may only refer a matter t®t@ourt of
Appeal (Inferior Jurisdiction) in relation to a dsion taken by the
Board relating to sub-regulation (2)(c) and subulagion (3).

(6) Without prejudice to any other provision of tkes
regulations, the Review Board shall not receive plaimts which
are filed later than twenty calendar days fromdhag following the
date of the conclusion of the contract.

(7) (@ The Review Board shall be composed of a Chairman
and two members who shall be appointed by the Prime
Minister for a period of up to three years with the
possibility of re-appointment.

(b) The Prime Minister may appoint a substitute, octsu
number of substitutes, as Chairman and as memlfers o
the Review Board to act on different Review Boards,
in which case the members shall serve for pre-
determined periods of time, in accordance with such
distribution of duties, including provisions for
inability of members to serve and other circumseamc
as the Prime Minister may establish.

(c) The Chairman of the Review Board may be
individually removed from office on the ground of
proved inability to perform the functions of thdfioe
(whether arising from infirmity of body or mind any
other cause) or proved misbehaviour.

(d) The Review Board shall be assisted by a Secretary.

(e) The Chairman or other member of the Board shall be
disqualified from hearing a review in such
circumstances as would disqualifying a judge inval c
suit, and in any such case the Chairman or member
shall be substituted by another person appointed fo
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(8)

®

(9
(h)

)

(k)

0

(m)

@

the purpose by the Prime Minister.

A person shall be disqualified from being appothte
continuing to be a member of the Review Board if he
is a member of the House of Representatives oeif h
has a financial or other interest as is likely tejpdice

the discharge of his functions as a member of the
Review Board.

The members of the Review Board shall receive such
remuneration as the Prime Minister may determine.

The members of the Review Board shall not be held
personally liable for any act or omission done ood
faith in the course of the exercise of their funos as
members of the said Board.

The Review Board shall be empowered to call

witnesses, to administer oaths and to engage any
government official or non-governmental expert to

assist it in its investigations.

The sessions of the Review Board during which the
complaint is heard shall be held in public and btbid
complainant and any interested party shall have the
right to attend and to be accompanied by any person
professional or otherwise, who they consider su&ab
to defend their interests.

(i) The Chairman shall have the power to determine
the procedure for the hearing of all complaints
lodged with the Review Board and shall ensure
that during the public hearing all interested
parties are given the opportunity to make their
case.

(i) The Review Board shall have the power to take
such interim measures as it shall deem fit.

Any member of the Review Board who may have a
direct or indirect interest in any contract which
becomes the subject of a complaint shall inform the
Chairman in writing of such interest in which cdabe
member shall be precluded from further participatio
in the hearing of the complaint.

The Chairman shall appoint the public hearinghat t
earliest possible date after the referral to himtlod
Analysis Report in terms of regulation 84(@)éand the
relative documentation by the Head of the contragti
authority, and all public hearing sessions shall be
concluded within ten working days from the date of
the first session.

In default of an appeal lodged in terms of sub-
regulation (6), the decision of the Review Boara@lsh
be final and the Director of Contracts or the Hedd
contracting authority shall have the authority to
proceed with the award of the contract as soorhas t
decision of the Board is published and notifiecthe
interested parties.
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(b) The decision of the Board shall constitute an exiee
title and may be enforced in terms of article 273he
Code of Organization and Civil Procedure. Cap. 12.

(9) Decisions of the Review Board shall preferabéythken on
the basis of unanimity. However, majority decisicgiall be final
and binding with regard to the award of the contratbe Chairman
and the other two members shall have one vote each.

(10) Decisions of the Review Board shall be subrmditbs the
Chairman to the Director of Contracts or the coctireg authority
in writing within three working days after the hatg of the last
public session. Should the Review Board be unafde valid
reasons, to meet this time-limit, the Prime Minisbe a person
delegated by him shall extend the period in questifosuch
extension is considered warranted by the circuntgtarf the case.

(11) All decisions taken by the Review Board shalrendered
in writing. It shall contain all the facts and reas on which the
Review Board’s decision is taken. All decisionslsha concluded
with definite recommendations which shall be binglion the
Director of Contracts or the Head of the contragtauthority and
all the tenderers involved.

(12) The Review Board shall recommend on whether any
deposit submitted by a tenderer in terms of regoha84 should be
refunded, in whole or in part, or not, giving wadtt reasons for
such a recommendation. The Board’'s recommendatiail be
final and binding.

(13) The Review Board shall by not later than sixntis after
the end of the financial year, make and submith® Minister a
report dealing with the performance of the Boardidg the
financial year being reported upon. The report khalparticular,
provide details regarding appeals submitted by ¢daiks and
tenderers and any person having or having had &rést in
obtaining a particular public contract in termstbése regulations
and the decisions arrived at by the Review Board.

PART XV

Miscellaneous

86. A tender which has been issued prior to the 1 A0 but Transitorry
whose award is granted on or after the 1 June 268l continue Provision.
to be regulated by the laws which were in forceobefthe 1 June
2010, including any review on any decision thereon.
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SCHEDULE 1

st of Contracting Authorities

OFFICE OF THE PRIME MINISTER

Permanent Secretary'sffic®@ / Department 0
Corporate Services

Internal Audit and Investigations Directorate
Planning and Priorities Co-ordination Directorate
Local Government Department
Government Printing Press

Electoral Commission

Public Service Commission

Broadcasting Authority

Malta Council for Economic and Social Developm
Malta Tourism Authority

Information

Local Councils

Armed Forces of Malta

National Orchestra Ltd.

Malta Environment and Planning Authority
Heritage Malta

National Council for Culture and the Arts

St James Cavalier Creativity Centre

Manoel Theatre

Mediterranean Conference Centre
Superintendence of Cultural Heritage
Industrial Projects and Services Ltd

Malta Standards Authority

Industrial and Employment Relations

MINISTRY OF FOREIGN AFFAIRS

Permanent Secretary’s fi&f / Department 0
Corporate Services

International Institute on Ageing
Mediterranean Academy for Diplomatic Studies

MINISTRY FOR GOZO

Permanent Secretary’'s Office / Bement o
Corporate Services

Customer Services
Projects and Development

MINISTRY FOR
INFRASTRUCTURE, TRANSPORT
AND COMMUNICATIONS

Permanent Secretary’s Office / Department
Corporate Services

Malta Communications Authority

Transport Malta

Malta Information Technology Agency (MITA)
Public Registry

Land Registry

ent

of
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Civil Registration
Malta Government Technology Investments Limite
Grand Harbour Regeneration Corporation p.l.c.

2d

MINISTRY FOR RESOURCES AND
RURAL AFFAIRS

Permanent Secretary’s Office

Agriculture Services and Rural Development
Food and Veterinary Services

Fisheries Control

Paying Agency

Works Division

Services Division

Financial Management Department
Building and Engineering

Construction and Maintenance
Manufacturing and Services

Cleaning Department

Building Construction Industry Department
Building Industry Consultative Council

Oil Exploration

Malta Council for Science and Technology
Malta Resources Authority

EuroMedITI Ltd

Waste Serve Malta Ltd.

MINISTRY OF EDUCATION,
EMPLOYMENT AND THE FAMILY

Permanent Secretary’s Office / Department
Corporate Services

Directorate for Educational Services
Directorate for Quality and Standards in Educatio
Department of Regulatory Compliance
Directorate for EU and International Affairs
Libraries

National Archives

Examinations

Junior College

Malta College of Arts, Science and Technology
University of Malta

Foundation for Tomorrow’s Schools
Foundation for Educational Services

Institute for Tourism Studies

Kunsill Malti ghall-Isports

National Pool tal-Qroqq

Fondazzjoni Patrimonju Malti

National Commission for Higher Education
European Union Programmes Agency

Maltese National Commission for UNESCO

n

Public Broadcasting Services Ltd.

of
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Employment and Training Corporation
Cooperatives Board

MINISTRY OF FINANCE, THE
ECONOMY AND INVESTMENT

Permanent Secretary’s Office / Department
Corporate Services

Treasury Department

Capital Transfer Duty

Customs Department

VAT Division

Lotteries Department

Contracts Department

Economic Policy Division

Malta Financial Services Authority
Malta Stock Exchange

Lotteries and Gaming Authority
Gozo Channel Co Ltd.

Malta Air Traffic Services Ltd. (MATS)
Inland Revenue Department

Malta Statistics Authority

Tax Compliance Unit

Financial Intelligence Analysis Unit
Collective Bargaining Unit

Malta National Laboratory

Malta Industrial Parks Ltd.

Notary to Government

Joint Office

Government Property Division
Privatisation Unit

Malta Enterprise

Commerce Division

Consumer and Competitive Division
Water Services Corporation
Enemalta Corporation
MGI/MIMCOL

MINISTRY FOR JUSTICE AND
HOME AFFAIRS

Permanent Secretary’'s Office / Director Corpo
Services

Organisation for the Integration and Welfare
Asylum Seekers (OIWAS)

Police Department

Civil Protection

Correctional Services
Attorney General

Judicial

Malta Arbitration Centre
Data Protection Commission

of

ate

of
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MINISTRY FOR HEALTH, THE
ELDERLY AND COMMUNITY
CARE

Permanent Secretary’s Office

Social Security

Benefit Fraud and Investigations

Social Welfare Standards

Housing Authority

Foundation for Social Welfare Services
Sedga

Appogg

Sapport

Access

National Commission for Persons with Disability
Health

Elderly and Community Care

Foundation for Medical Services

Zammit Clapp Hospital

Mater Dei Hospital

Mount Carmel Hospital

Medicines Authority

Welfare Committee

Occupational Health and Safety Authority

Commission for the Promotion of Equality for M
and Women

Office of the Commissioner for Children

Office of the Commissioner for Volunta
Organisations

Commission on Domestic Violence

National Commission on the abuse of drugs, alc
and other dependencies

National Commission for the Family
National Employment Authority
National Blood Transfusion Centre

ry

ohol
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SCHEDULE 2

Contracting Authorities falling within the competenof
the Department of Contracts

OFFICE OF THE PRIME MINISTER

Permanent Secretary'sfic® / Department 0
Corporate Services

Internal Audit and Investigations Directorate
Planning and Priorities Co-ordination Directorate
Armed Forces of Malta

Information

Government Printing Press

Electoral Commission

Public Service Commission

Malta Council for Economic and Social Development

Malta Tourism Authority

Local Government Department
Broadcasting Authority

Malta Environment and Planning Authority
Heritage Malta

National Council for Culture and the Arts
St James Cavalier Creativity Centre
National Orchestra Ltd

Manoel Theatre

Mediterranean Conference Centre
Superintendence of Cultural Heritage
Industrial Projects and Services Ltd
Malta Standards Authority

Industrial and Employment Relations

MINISTRY OF FOREIGN AFFAIRS

Permanent Secretary’s fi€f / Department @
Corporate Services

International Institute on Ageing
Mediterranean Academy for Diplomatic Studies

MINISTRY FOR GOZO

Permanent Secretary’s Office / Bement o
Corporate Services

Customer Services
Projects and Development

MINISTRY FOR
INFRASTRUCTURE, TRANSPORT
AND COMMUNICATIONS

Permanent Secretary’s Office / Department
Corporate Services

Malta Communications Authority
Transport Malta

Public Registry

Land Registry

Civil Registration

of
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MINISTRY FOR RESOURCES AND
RURAL AFFAIRS

Permanent Secretary’s Office

Agriculture Services and Rural Development
Food and Veterinary Services

Fisheries Control

Paying Agency

Works Division

Services Division

Financial Management Department
Building and Engineering

Construction and Maintenance
Manufacturing and Services

Building Construction Industry Department
Building Industry Consultative Council

Qil Exploration

Malta Council for Science and Technology
Malta Resources Authority

WasteServ Malta Ltd

MINISTRY OF EDUCATION,
EMPLOYMENT AND THE FAMILY

Permanent Secretary’s Office / Department
Corporate Services

Directorate for Educational Services
Directorate for Quality and Standards in Educatio
Department of Regulatory Compliance
Directorate for EU and International Affairs
Libraries

National Archives

Examinations

Junior College

Malta College of Arts, Science and Technology
University of Malta

Foundation for Tomorrow’s Schools
Foundation for Educational Services
Institute for Tourism Studies

Kunsill Malti ghall-Isports

National Pool tal-Qroqq

Fondazzjoni Patrimonju Malti

National Commission for Higher Education
European Union Programmes Agency
Maltese National Commission for UNESCO
Public Broadcasting Services Ltd.
Cooperatives Board

Employment and Training Corporation

of
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MINISTRY OF FINANCE, THE
ECONOMY AND INVESTMENT

Permanent Secretary’s Office / Department
Corporate Services

Treasury Department

Inland Revenue Department
Capital Transfer Duty

Customs Department

VAT Division

Lotteries Department

Contracts Department

Economic Policy Division

Malta Financial Services Authority
Malta Stock Exchange

Lotteries and Gaming Authority
Gozo Channel Co Ltd.

Malta Air Traffic Services Ltd. (MATS)
Malta Statistics Authority

Tax Compliance Unit

Financial Intelligence Analysis Unit
Collective Bargaining Unit

Malta National Laboratory

Malta Industrial Parks Ltd.

Notary to Government

Joint Office

Government Property Division
Privatisation Unit

Malta Enterprise

Commerce Division

Consumer and Competitive Division
Water Services Corporation
Enemalta Corporation

of

MINISTRY FOR JUSTICE AND
HOME AFFAIRS

Permanent Secretary’'s Office / Director Corpo
Services

Organisation for the Integration and Welfare
Asylum Seekers (OIWAS)

Police Department

Civil Protection

Correctional Services
Attorney General

Judicial

Malta Arbitration Centre
Data Protection Commission

rate

of

MINISTRY FOR HEALTH, THE
ELDERLY AND COMMUNITY
CARE

Permanent Secretary’s Office
Social Security
Benefit Fraud and Investigations
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Social Welfare Standards

Housing Authority

Foundation for Social Welfare Services
Sedga

Appogg

Sapport

Access

National Commission for Persons with Disability
Health

Elderly and Community Care

Foundation for Medical Services

Zammit Clapp Hospital

Mater Dei Hospital

Mount Carmel Hospital

Medicines Authority

Welfare Committee

Occupational Health and Safety Authority

Commission for the Promotion of Equality for Men
and Women

Office of the Commissioner for Children

Office of the Commissioner for Voluntary
Organisations

Commission on Domestic Violence

National Commission on the abuse of drugs, alcohol
and other dependencies

National Commission for the Family
National Employment Authority
National Blood Transfusion Centre
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SCHEDULE 3

List of Contracting Authorities who shall administieir own public procurement in

accordance with

the provisions of these Regulations

OFFICE OF THE PRIME MINISTER ‘ Local Councils

MINISTRY FOR
INFRASTRUCTURE, TRANSPORT
AND COMMUNICATIONS

Malta Government Technology Investments Lim
(MGTIL)

Malta Information Technology Agency (MITA)
Grand Harbour Regeneration Corporation P.L.C

MINISTRY FOR RESOURCES AND
RURAL AFFAIRS

EuroMedITI Ltd.

MINISTRY OF FINANCE, THE
ECONOMY AND INVESTMENT

MGI/MIMCOL

SCHEDULE 4

List of Central Government Authorities

MINISTRY OF FINANCE, THE
ECONOMY AND INVESTMENT

Contracts Department

SCHEDULE 5

List of Contracting Authorities who can publish dems without vetting
by the Department of Contracts

Enemalta Corporation
Water Services Corporation

ted
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12.
13.
14.
15.
16.
17.
18.

19.
20.
21.
22.
23.

24.
25.
26.
27.
28.
29.
30.

31.

SCHEDULE 6
Public Works Contracts Activities

General building and civil engineering work (witht any particular
specification) and demolition work

General building and civil engineering work (witit any particular
specification)

Demolition work

Construction of flats, office blocks, hospitaladaother buildings, both
residential and non-residential

General Building Contractors

Roofing

Construction of chimneys, kilns and furnaces

Waterproofing and damp-proofing

Restoration and maintenance of outside wallsairgmg, cleaning, etc.
Erection and dismantlement of scaffolding

Other specialised activities relating to constion work (including
carpentry)

Civil engineering: construction of roads, bridgetc.

General civil engineering works

Earth-moving (navyying)

Construction of bridges, tunnels and shaftd|idg

Hydraulic engineering, harbours

Road building including specialised constructadrairports and runways

Specialised construction work relating to wafee. to irrigation, land
drainage, water supply, sewage disposal, seweegsg,

Specialised activities in other areas of civigmeering

Installation (fittings and fixtures)

General installation work

Gas fitting and plumbing, and the installatidrsanitary equipment

Installation of heating and ventilating appagat(central heating, air
conditioning, ventilation)

Sound and heat insulation, insulation againistation
Electrical fittings

Installation of aerials, lightning conductorslephones, etc.
Building completion work

General building completion work

Plastering

Joinery, primarily engaged in on the site asdgmdnd/or installation
(including the laying of parquet flooring)

Painting, glazing, paper hanging
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32. Tiling and otherwise covering floors and walls

33. Other building completion work (putting in firleges).

SCHEDULE 7

Services within the meaning of regulation 57(1)

CPA Subject CPC
Reference N¢ Reference No

1. Maintenance and Repair Services

17.40.90 Repair services of tarpaulins and campingpenent 88690.1

17.52.90 Repair services of nets and ropework 88690Q.

28.21.90 Repair and maintenance services of tardsgrvoirs and 88610.1
containers of metal

28.22.90 Repair and maintenance services of ceémting boilers 88610.2

28.30.91 Installation services of steam generatesiept central 88610.3
heating hot water boilers, including related pigstem

28.30.92 Repair and maintenance services of stea@ragrs, except 88610.4
central heating hot water boilers

29.11.91 Installation services of engines and t@jrexcept aircraft, 88620.1
vehicle and cycle engines

29.11.92 Repair and maintenance services of engamek turbines, 88620.2
except aircraft, vehicle and cycle engines

29.12.91 Installation services of pumps and compirsss 88620.3

29.12.92 Repair and maintenance services of pungs@mpressors 88620.4

29.13.90 Repair and maintenance services of tapyalads 88620.5

29.21.91 Installation services of furnaces and faenaurners 88620.6

29.22.91 Installation services of lifting and handliequipment, except 88620.8
of lifts and escalators

29.21.92 Repair and maintenance services of furnaces furnace  88620.7
burners

29.22.92 Repair and maintenance services of liftargl handling 88620.9a
equipment

29.23.91 Installation services of non-domestic aopland ventilation 88620.9b
equipment

29.23.92 Repair and maintenance services of non-giieneooling and  88620.9¢
ventilation equipment

29.24.91 Installation services of other general psepmachinery n.e.c. 88620.9¢

29.24.92 Repair and maintenance services of otheergk purpose 88620.9e
machinery n.e.c.

29.32.91 Installation services of agricultural antektry machinery 88620.9f

29.32.92 Repair and maintenance services of agum@lland forestry 88620.9g
machinery

29.40.91 Installation services of machine-tools 88610

29.40.92 Repair and maintenance services of macdhivie- 88620.9i

]
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D

CPA Subject CpPC
Reference N Reference N

29.51.91 Installation services of machinery for rietgy 88620.9j

29.51.92 Repair and maintenance services of maghfoemetallurgy 88620.9k

29.52.91 Installation services of machinery for m@iquarrying and  88620.9I
construction

29.52.92 Repair and maintenance services of maghifogr mining,  88620.9m
quarrying and construction

29.53.91 Installation services of machinery for fodmbverage and 88620.9n
tobacco processing

29.53.92 Repair and maintenance services of maghifmr food, 88620.90
beverage and tobacco processing

29.54.91 Installation serviccs of machinery for textapparel and 88620.9p
leather production

29.54.92 Repair and maintenance services of maghifar textile, 88620.9q
apparel and leather production

29.55.91 Installation services of machinery for paped paperboard 88620.9r
production

29.55.92 Repair and maintenance services of maghioerpaper and 88620.9s
paperboard production

29.56.91 Installation services of other special pagpmachinery n.e.c. 88620.9¢

29.56.92 Repair and maintenance services of otheciappurpose 88620.9u
machinery n.e.c.

29.60.91 Installation services of weapons and wegggsatems 88620.9v

29.60.92 Repair and maintenance services of weapodsweapons 88620.9w
systems

30.01.90 Installation services of office machinery 688.1

30.02.90 Installation services of computers and rotimformation 88630.2
processing cquipment

31.10.91 Installation services of electric motorsgnerators and 88640.1
transformers

31.10.92 Repair, maintenance and rewinding servioéselectric 88640.2
motors, generators and transformers

31.20.91 Installation services of electricity distriion and control  88640.3
apparatus

31.20.92 Repair and maintenance services of elégtréistribution 88640.4
and control apparatus

31.62.91 Installation services of other electricgjuipment n.e.ci,, 88640.5
except electrical signalling equipment for motoraayoads
and airports

31.62.92 Repair and maintenance services of otkeetradal equipment  88640.6
n.e.c.

32.20.91 Installation services of television andaddansmitters 88650.1

32.20.92 Repair and maintenance services of tetevisind radio  88650.2
transmitters

32.30.91 Installation services of professional rad@evision, sound 88650.3
and video equipment

32.30.92 Repair and maintenance services of prafeskiradio 88650.4

television, sound and video equipment
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CPA Subject CPC
Reference Ng¢ Reference No
33.10.91 Installation services of medical and swigequipment and  88660.1

apparatus
33.10.92 Repair and maintenance services of medindl surgical 88660.2
equipment and apparatus
33.20.91 Installation services of instruments andpaaptus for  88660.3
measuring, checking, testing, navigating and opheposes
33.20.92 Repair and maintenance services of instntsvend apparatus 88660.4
for measuring, checking, testing, navigating
33.40.90 Repair and maintenance services of prafeski 88660.5
photographic, cinematographic and optical instrutsien
33.50.91 Installation services of industrial time as@gre instruments 88660.6
and apparatus
33.50.92 Repair and maintenance services of indlgime measure 88660.7
instruments and apparatus
35.11.91 Repair and maintenance services of shipd faating 88680.1
platforms and structures
35.11.92 Reconditioning of ships 88680.2
35.11.93 Demolition of ships 88680.3
35.12.90 Repair and maintenance services of pleasnde sporting  88680.4
boats
35.20.91 Repair and maintenance services of railaag tramway 88680.5
locomotives and rolling stock
35.20.92 Reconditioning of railway and tramway loatives and 88680.6
rolling stock
35.30.91 Repair and maintenance services of aircaafl aircraft  88680.7
engines
35.30.92 Reconditioning of aircraft 88680.8
36.30.90 Repair and maintenance services of muisiselments 88690.3
50.2 Maintenance and repair services of motor vehicl 611d
6lle
611f
50.40.40 Maintenance and repair services of motdesyc 61220
52.7 Repair services of personal and household goods 633a
633b
633c
633d
2. Land transportation services,"" including armoured
car servicesand courier services, except transport of mail
60.21.2 Urban and suburban regular passenger treaipa, other 712a
than by railways
60.21.3 Inter-urban passenger transportation, dhizer by railways 712b
60.21.4 Other scheduled passenger land transpartatio 712c
60.22 Taxi services and rental services of passewges with 712d
operator
60.23 Other land passenger transportation services 2e 71
60.24.1 Freight transportation services by roadcigfized vehicles 712f
60.24.22 Transportation of other freight 71239.3

3
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CPA Subject CPC
Reference Nc Reference No
60.24.3 Rental services of commercial freight vedsakith operator 712h
64.12 Courier services other than national postisesv 751b
74.60.14 Armoured car services 87304
3. Air transport services of passengers and freight,
except transport of mail
62.10.10 Scheduled passenger transportation setvycas 73110
62.10.22 Transportation of containerized freighhestuled 73220.1
62.10.23 Transportation of other freight by air, sdhled 73290.1
62.20.10 Non-scheduled passenger transportatiocesrigy air 73120
62.20.20 Non-scheduled freight transportation services by ai 73210.1
(part) 73290.2
62.20.30 Rental services of aircrafts with crew 73400
62.30.10 Space transportation services 73300
4. Transport of mail by land and air
60.24.21 Mail transportation 71235
62.10.21 Mail transportation by air, scheduled 73210,
62.20.20 Non-scheduled freight transportation services by ai 73210.1
(part) 73290.2
5. Telecommunications services'?
64.20.1 Data and message transmitting services 752a
64.20.2 Other telecommunications services 752Db
6. Financial services:
(a) insurance services
(b) banking and investment services®®
66 Insurance and pension funding services, excejptpatsory 812a
social security services 812b
812c
67.2 Services auxiliary to insurance and pensiodifug 814
65 Financial intermediation services, except inscearand 811a 811d
pension funding services 811b 811e
811c
67.1 Services auxiliary to financial intermediatiopxcept tc 813a
insurance and pension funding 813b
813c
7. Computer and related services
72.10.10 Hardware consultancy services 8410C
72.20.2 Programming services of packaged softwardymts 841b
72.20.3 Software consultancy and other supply sesvic 842a
72.3 Data processing services 842b
843
72.4 Database services 844
72.5 Maintenance and repair services of office, anting ang 845
computing machinery
72.6 Other computer-related services 849
8. Research & Development services®
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CPA Subject CPC
Reference Ng¢ Reference No
73 Research and development services 851
852
9. Accounting, auditing and book-keeping services
74.12.1 Accounting and auditing services 862a
74.12.2 Book-keeping services, except tax returns b862
10. Market research and public opinion polling services
74.13 Market research and public opinion polling/arss 864
11. Management consultant services® and related
services
74.14 Business and management consultancy services 5, 86
866a
74.15 Management holdings services 866b
12. Architectural services; engineering services and
integrated engineering services, urban planning and
landscape architectural services;, related scientific and
technical consulting services; technical testing and
analysis services
74.20.2 Architectural services 867a
74.20.3 Engineering services 867b
74.20.4 Integrated engineering services for turnkeyects 867c
74.20.5 Urban planning and landscape architecter@ices 867d
74.20.6 Project management services related to rotistn and civi -
engineering works
74.20.7 Engineering-related scientific and technicabnsulting 867e
services
74.3 Technical testing and analysis services 867f
13. Advertising Services
74.4 Advertising services 871
14. Building-cleaning services and property management
services
70.3 Real estate agency services on a fee or comhiaais 822a
822b
74.7 Industrial cleaning services 874
15. Publishing and printing services on a fee or contract
basis
22.21 Newspaper printing services 884h
22.22.3 Printing services, other than printing ofvepaper 884i
22.23 Bookbinding and finishing services 884j
22.24.1 Composition and plate-making services 884k
22.25 Other services related to printing 884l
22.3 Reproduction services of recorded media 884m
884n
8840
16. Sewage and refuse disposal services; sanitation and
similar services
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CPA Subject CPC
Reference N Reference No
90 Sewage and Refuse disposal services, sanitatidrsianilar 940a
services 940b
940c

)
@)
©)

Except for rail transport services covered bye@ary 18.

securities or other financial instruments, and i@rtank services.

4)

Except voice telephony, telex, radiotelephoragipg and satellite services.

Except contracts for financial services in cartitn with the issue, sale, purchase or transfer of

Except research and development service costratter than those where the benefits accrue

exclusively to the contracting authority for itseuiis the conduct of its own affairs on conditioattthe
service provided is wholly remunerated by the cacting authority.

®)

Except arbitration and conciliation services.

SCHEDULE 8
Services within the meaning of regulation 57(2)
CPA Subject CPC
Reference Nag Reference Na
17. Hotel and restaurant services
55 Hotel and restaurant services 64
18. Rail transport services
60.1 Railway transportation services 711a
711b
711c
60.21.1 Urban and suburban passenger railway trategpm 711d
19. Water transport services
61 Water transport services 72
20. Supporting and auxiliary transport services
63 Supporting and auxiliary transport services; tdaagency 74
services
21. Legal Services
74.11 Legal services 861
22. Personnel placement and supply services
74.5 Labour recruitment and provision of personmel/ges 872
23. Investigation and security services except armoured
car services
74.60.11 Investigation services 87301
74.60.12 Security consultation services 87302
74.60.13 Alarm monitoring services 87303
74.60.15 Guard services 87305
74.60.16 Other security services 87309
24, Education and vocational education services
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CPA Subject CPC
Reference No Reference Nq
80 Education services 92
25. Health and social services
85 Health and social work services 93
26. Recreational, cultural and sporting services
92.11.3 Motion picture and video tape production aethted 961a
services
92.12 Motion picture or video tape distribution sees 961b
92.13 Motion picture projection services 961c
92.2 Radio and television services 961d
92.31.2 Artistic and literary creation and intertéin services 961e
92.32.1 Arts facilities operation services 961f
92.33.1 Fair and amusement park services 961g
92.34 Other entertainment services 961h
92.4 News agency services 962
92.5 Library, archives, museums and other cultueavises 963a
963b
963c
92.6 Sporting services 964a
964b
92.7 Other recreational services 964c
964d

27. Other services

SCHEDULE 9

Values of thresholds pursuant to regulation 12

1. The values of the thresholds applicable to PuBBlamtracts are as follows
net of Value Added Tax:

(a) €125,000 for public supply and service contractieo than those

covered by pointh) third indent; awarded by contracting authorities

which are listed as central government authorities Schedule 4
(Central Government Authorities); in the case oblpeisupply contracts
awarded by contracting authorities operating infibld of defence, this
shall apply only to contracts involving productsveoed by Schedule
11;

(b) €193,000

For public supply and service contracts awardedcbgtracting
authorities other than those listed in Schedule Gentral
Government Authorities);

For public supply contracts awarded by contractaghorities
which are listed in Schedule 4 (Central Governm&uathorities)
and operate in the field of defence, where thesdracts involve
products not listed in Schedule 11;

For public service contracts awarded by any carting authority
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in respect of the services listed in Category 8Schedule 7,
Category 5 telecommunication services CPC referenbg4,
7525 and 7526 and, or the services listed in Sclee8iu

(c) €4,845,000 for public works contracts.

SCHEDULE 10
PUBLIC CONTRACT NOTICES
ANNEX | A

INFORMATION WHICH MUST BE INCLUDED
IN PUBLIC CONTRACT NOTICES

NOTICE OF THE PUBLICATION OF A PRIOR INFORMATION NDICE
ON A BUYER PROFILE

Country of the contracting authority
Name of the contracting authority
Internet address of the "buyer profile" (URL)

>N e

. CPV Nomenclature reference No(s)
PRIOR INFORMATION NOTICE

1. The name, address, fax number and email addréstheo contracting
authority and, if different, of the service from wwh additional information may be
obtained and, in the case of services and workgraots, of the services, e.g. the
relevant governmental internet site, from whichdmhation can be obtained
concerning the general regulatory framework foretmxenvironmental protection,
employment protection and working conditions apalite in the place where the
contract is to be performed.

2. Where appropriate, indicate whether the publiotcact is restricted to
sheltered workshops, or whether its execution &nieted to the framework of
protected job programmes.

3. In the case of public works contracts: the naturd extent of the works and
the place of execution; if the work is to be subdé@d into several lots, the essential
characteristics of those lots by reference to tloekyif available, an estimate of the
range of the cost of the proposed works; Nomencéataference No(s).

In the case of public supply contracts: the natamée quantity or value of the
products to be supplied, Nomenclature referencesNo(

In the case of public services contracts: the tetdlie of the proposed purchases
in each of the service categories in Annex Il A;nNenclature reference No(s).

4. Estimated date for initiating the award procedurerespect of the contract
or contracts, in the case of public service corigdy category.

5. Where appropriate, indicate whether a framewagieament is involved.
6. Where appropriate, other information.

7. Date of dispatch of the notice or of dispatchthed notice of the publication
of the prior information notice on the buyer prefil

8. Indicate whether the contract is covered by tigeeg&ment.
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CONTRACT NOTICES

Open and restricted procedures, competitive dia¢sgurocedures, negotiated
procedures:

1. Name, address, telephone and fax number, emdilead of the contracting
authority.

2. Where appropriate, indicate whether the publiotcct is restricted to
sheltered workshops, or whether its execution &nieted to the framework of
protected job programmes.

3. (@) The award procedure chosen;

(b) Where appropriate, the reasons for use of thelacated procedure (in
restricted and negotiated procedures);

(c) Where appropriate, indicate whether a frameworkreament is
involved;

(d) Where appropriate, indicate whether a dynamic pasing system is
involved;

(e) Where appropriate, the holding of an electronictaun (in the event of
open, restricted or negotiated procedures, in ftheaon covered by
regulations 59(1¥), 66(1)@) and 72(1)4)

4, Form of the contract.

5. Place of execution/performance of the works,delivery of products or of
the provision of services.

6. (a) Public works contracts:

- nature and extent of the works and general natfithe work.

Indication in particular of options concerning sigmpentary
works, and, if known, the provisional timetable farcourse to
these options as well as the number of possiblewais, if any. If
the work or the contract is subdivided into sevéotd, the size of
the different lots;

Nomenclature reference number(s),

- information concerning the purpose of the worktlee contract
where the latter also involves the drawing up dadjects,

- in the event of a framework agreement, indicatalso of the
planned duration of the framework agreement, thameded total
value of the works for the entire duration of thearhework
agreement and, as far as possible, the value anéirelquency of
the contracts to be awarded.

(b) Public supply contracts:

- nature of the products to be supplied, indicatingparticular
whether tenders are requested with a view to pusehdease
rental, hire or hire purchase or a combination dfese,
nomenclature reference number.

Quantity of products to be supplied, indicating particular
options concerning supplementary purchases ankinafvn, the
provisional timetable for recourse to these optiasswell as the
number of renewals, if any.

Nomenclature reference number(s),

- in the case of regular or renewable contractsrmuthe course of
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7.

8.

9.

10.

11.

12.

a given period, indicate also, if known, the tind&a for
subsequent contracts for purchase of intended s&mpl

in the event of a framework agreement, indicatadso of the
planned duration of the framework agreement, theneded total
value of the supplies for the entire duration oé thramework
agreement and, as far as possible, the value anéfr¢lquency of
the contracts to be awarded.

(c) Public service contracts:

category and description of service. Nomenclatuederence
number(s).

Quantity of services to be provided. Indicate imtjzaular options
concerning supplementary purchases and, if knowhe t
provisional timetable for recourse to these optiasswell as the
number of renewals, if any. In the case of renewatdntracts
over a given period, an estimate of the time frarh&nown, for
subsequent public contracts for purchase of intdrelvices, in
the event of a framework agreement, indication atfothe
planned duration of the framework agreement, thenaded total
value of the services for the entire duration oé tthamework
agreement and, as far as possible, the value anfrelquency of
the contracts to be awarded,

indication of whether the execution of the servisaeserved by
law, regulation or administrative provision to a rfieular
profession.

Reference to the law, regulation or administrativevision.
indication of whether legal persons should indécte names and

professional qualifications of the staff to be resgible for the
execution of the service.

If the contracts are subdivided into lots, indica of the possibility of
tendering for one, for several or for all the lots.

Any time limit for completion of works/suppliegtssices or duration of the
works/supply/services contract; where possible ame limit by which works will
begin or any time limit by which delivery of supgé or services will begin.

Admission or prohibition of variants.

Where applicable particular conditions to whitte performance of the
contract is subject.

In the case of open procedures:

(&) name, address, telephone and telefax number audrehic address of

(b)
(c)

@
(b)

the service from which contract documents and aoidkdl documents
can be requested;

where appropriate, time limit for submission othuequests;

where appropriate, cost of and payment conditifmrsobtaining these
documents.

Time limit for receipt of tenders or indicativent#ers where a dynamic
purchasing system is being used (open procedures);

time limit for receipt of request to participategtricted and negotiated
procedures);

(c) address where these have to be transmitted;
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(d) the language or languages in which they must bevdrup.
13. In the case of open procedures:
(a) persons authorised to be present at the openingnafers;
(b) date, time and place for such opening.
14. Where appropriate any deposit and guaranteasrezh

15. Main terms concerning financing and payment amdeferences to the texts
in which these are contained.

16. Where applicable, the legal form to be takenthy grouping of economic
operators to whom the contract is to be awarded.

17. Selection criteria regarding the personal sitmbf economic operators that
may lead to their exclusion, and required informatproving that they do not fall
within the cases justifying exclusion. Selectioftera and information concerning
the economic operators’ personal situation, infotima and any necessary
formalities for assessment of the minimum economnd technical standards
required of the economic operator. Minimum level§§standards possibly required.

18. Where there is a framework agreement: the nurabdy where appropriate,
proposed maximum number of economic operators whiobe members of it, the
duration of the framework agreement provided fdateg, if appropriate, the
reasons for any duration exceeding four years.

19. In the case of a competitive dialogue or a nieged procedure with the
publication of a contract notice, indicate, if appriate, recourse to a staged
procedure in order gradually to reduce the numidesodutions to be discussed or
tenders to be negotiated.

20. In the case of a restricted procedure, a coripetdialogue or a negotiated
procedure with the publication of a contract notiedhen recourse is had to the
option of reducing the number of candidates to indted to submit tenders, to
engage in dialogue or to negotiate: minimum andpibropriate, proposed maximum
number of candidates and objective criteria to beduto choose that number of
candidates.

21. Time frame during which the tenderer must mamtids tender (open
procedures).

22. Where appropriate, names and addresses of ed¢onoperators already
selected by the contracting authority (negotiateatpdures).

23. Criteria referred to in regulation 28(3), (4)datb) to be used for award of
the contract: "lowest price" or "most economicadlgvantageous tender”. Criteria
representing the most economically advantageoudeteas well as their weighting
shall be mentioned where they do not appear irsgfeifications or, in the event of
a competitive dialogue, in the descriptive document

24. Name and address of the body responsible foreapmnd, where
appropriate, mediation procedures. Precise inforomatoncerning deadlines for
lodging appeals, or if need be the name, addressptione number, fax number and
email address of the service from which this infatiman may be obtained.

25. Date(s) of publication of the prior informatiootice in accordance with the
technical specifications of publication indicatedSchedule 10 Il or statement that
no such publication was made.

26. Date of dispatch of the notice.
27. Indicate whether the contract is covered byAbeeement.
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SIMPLIFIED CONTRACT NOTICE FOR USE IN A DYNAMIC PURHASING
SYSTEM

1.  Country of contracting authority.
2. Name and e-mail address of contracting authority.

3. Publication reference of the contract notice fbe dynamic purchasing
system.

4. E-mail address at which the technical specifmatiand additional
documents relating to the dynamic purchasing systesmavailable.

5. Subject of contract: description by reference hanfs) of "CPV"
nomenclature and quantity or extent of the conttadie awarded.

6. Time frame for submitting indicative tenders.
CONTRACT AWARD NOTICES
1. Name and address of the contracting authority.

2. Award procedures chosen. In the case of negatiptecedure without prior
publication of a contract notice (regulation 25)stjfication.

3. Public works contracts: nature and extent of tbentract, general
characteristics of the work.

Public supply contracts: nature and quantity of guots supplied, where
appropriate, by the supplier; nomenclature refeeemember.

Public service contracts: category and descriptibbhe service; nomenclature
reference number; quantity of services bought.

4. Date of contract award.

Contract award criteria.

Number of tenders received.

Name and address of the successful economic tmera

o N o »

Price or range of prices (minimum/maximum) paid.

9.  Value of the tender (tenders) retained or thénbgg tender and lowest tender
taken into consideration for the contract award.

10. Where appropriate, value and proportion of cacttr likely to be
subcontracted to third parties.

11. Date of publication of the tender notice in adance with the technical
specifications for publication in Schedule 10 II.

12. Date of dispatch of the notice.

13. Name and address of the body responsible foreapmnd, where
appropriate, mediation procedures. Precise infoimnatoncerning the deadline for
lodging appeals, or if need be the name, addressptione number, fax number and
email address of the service from which this infatinn may be obtained.

ANNEX | B

INFORMATION WHICH MUST APPEAR
IN PUBLIC WORKS CONCESSION NOTICES

1. Name, address, fax number and email addressoddhtracting authority
2. (a) Place of execution
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(b) Subject of the concession; nature and extent efsdrvice
3. (&) Time limit for the submission of applications

(b) Address to which they must be sent

(c) Language(s) in which they must be written
4. Personal, technical and financial conditions ¢ontet by the candidates
5. Criteria which will be applied in the award oftleontract

6. If appropriate, the minimum proportion of the Wsrwhich will be
contracted out

7. Date of dispatch of the notice

8. Name and address of the body responsible for ap@ad, where
appropriate, mediation procedures. Precise infoilmmatconcerning the deadline for
lodging appeals, or if need be the name, addressptione number, fax number and
e-mail address of the service from which this infiation may be obtained.

ANNEX | C

INFORMATION WHICH MUST APPEAR IN WORKS CONTRACT NOICES OF
CONCESSIONNAIRES WHO ARE NOT CONTRACTING AUTHORITE

1. (a) Place of execution
(b) Nature and extent of the services, general charestics of the works
2. Any time limit for completion imposed

3. Name and address of the body from whom the sppatibns and the
additional documents may be requested

4. (a) Time limit for the receipt of applications to piipate and/or the receipt
of tenders

(b) Address to which they must be sent

(c) Language(s) in which they must be written

Any deposits or guarantees required

Economic and technical conditions to be met gy dbntractor
Criteria which will be applied in the award ofetleontract

© N oo

Date of dispatch of the notice
ANNEX | D
INFORMATION WHICH MUST APPEAR IN DESIGN CONTEST NATES

1. Name, address, fax number and email addresseotoitracting authority
and those of the service from which the additicsh@duments may be obtained

2. Description of the project
3 Type of contest: open or restricted
4. In the event of an open contest: time limit foe tsubmission of projects
5 In the event of a restricted contest:
(a) number of participants contemplated
(b) names of the participants already selected, if any
(c) criteria for the selection of participants
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(d) time limit for requests to participate

6. If appropriate, indicate that the participation riestricted to a specified
profession
7. Criteria which will be applied in the evaluatiohthe projects
8. Names of any members of the jury who have alrdaabn selected
9. Indicate whether the jury's decision is bindingthe contracting authority
10. Number and value of any prizes
11. Payments to be made to all participants, if any
12. Indicate whether any contracts following the tesh will or will not be
awarded to the winner or winners of the contest
13. Date of dispatch of the notice
NOTICE OF THE RESULTS OF A CONTEST
1. Name, address, fax number and email addressoddhtracting authority
2. Description of the project
3.  Total number of participants
4. Number of foreign participants
5. Winner(s) of the contest
6. Any prizes
7. Reference of the contest notice
8. Date of dispatch of the notice
ANNEX I
FEATURES CONCERNING PUBLICATION
1. Publication of notices

(a) Notices referred to in regulations 49, 71(3) af) é¢nd 58(6) must be
sent by the contracting authorities to the Offioe ®fficial Publications
of the European Communities in the format estallishby
implementing measures to be adopted by the Comarissiaccordance
with the procedure referred to in Article 77(2) Bluropean Union
Directive 2004/18/EC. The prior information noticesferred to in
regulation 49(1), first sub-paragraph, publishedabuyer profile as
described in point 2(b), must also use that formatmust the notice of
such publication.

(b) Notices referred to in regulations 49, 71(3) ar®) &nd 58(6) are
published by the Office for Official Publicationsf adhe European
Communities or by the contracting authorities i tivent of a prior
information notice published on a buyer profile amcordance with
regulation 49(1), first sub-paragraph.

In addition, contracting authorities may publislistinformation on the
Internet on a "buyer profile" as referred to in o2 (b).

(c) The Office for Official Publications of the Euro@e Communities will
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give the contracting authority the confirmationaetd to in regulation
49(10).

2. Publication of complementary or additional infation

(a) Contracting authorities are encouraged to pultiighspecifications and
the additional documents in their entirety on thtetnet.

(b) The buyer profile may include prior informationtioes as referred to in
regulation 49(1)), information on ongoing invitations to tender,
scheduled purchases, contracts concluded, procedareelled and any
useful general information, such as a contact pantelephone and a
fax number, a postal address and an e-mail address.

3. Format and procedures for sending notices elaatly. The format and
procedure for sending notices electronically areessible at the Internet address
"http://simap.eu.int".

SCHEDULE 11
List of Products in the Field of Defence

This list of products in the Field of Defence shad that list as established by the
list covered in Annex Il of EC Directive 93/36/EEC.

SCHEDULE 12

Requirements relating to Devices for the ElectrdRexeipt of Tenders, Requests
for Participation and Plans and Projects in Corstest

Devices for the electronic receipt of tenders, esia for participation and plans
and projects in contests must at least guarante®ugh technical means and
appropriate procedures, that:

(a) electronic signatures relating to tenders, recquéstparticipate and the
forwarding of plans and projecs comply with natibnarovisions
adopted pursuant to Directive 1999/93/EC;

(b) the exact time and date of the receipt of tenderguests to participate
and the submission of plans and projects can berahited precisely;

(c) it may be reasonably ensured that, before the timis said down, no-
one can have access to data transmitted under thgaegemens;

(d) if that access prohibition is infringed, it may tEasonably ensured that
the infringement is clearly detectable;

(e) only authorized persons may set or change thesdiateopening data
received;

(f) during the different stages of the contract awprdcedure or of the
contest access to all data submitted, or to pantetbf, must be possible
only through simultaneous action by authorized pess

(g) simultaneous action by authorized persons muse giecess to data
transmitted only after the prescribed date;
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(h) data received and opened in accordance with thegeiremens must
remain accessible only to persons authorised taiaotg themselves
therewith.



